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MATERIALITY 
By Fred. S. Knight 

Where a specific answer is sought by the insurer in an application 
for an insurance policy, the fact illicited thereby will be treated as a 
material one and if the answer, whether considered as a representation 
or warranty, is untrue, the policy will be forfeited. Such in effect was 
the interesting decision of the Supreme Court of Appeals of West Vir- 
ginia in Kent v. General American Life Ins. Co., 195 Southeastern 670; 
Insurance Law Journal 797. 

The application of William Kent for a certificate of insurance under 
a group life insurance policy contained a negative answer to the question 
“Have you ever had or been told you had * * * high blood pressure?” 
On the trial of the suit by the beneficiary to recover on the certificate 
issued pursuant to this application it appeared that Kent applied to the 
Coal and Coke Company for employment in 1933 and was first examined 
by Dr. Whitney on June 15 of that year. The doctor testified that at 
the time of the examination Kent was suffering from chronic nephritis 
and high blood pressure; that his blood pressure was 210; that he was 
given a “D” rating which ordinarily excluded anyone from employment 
and that he was at that time told that he had high blood pressure and 
advised not to do hard work. The insured was referred to Dr. Shanklin 
who testified that he examined Kent and found that he was suffering from 
nephritis and high blood pressure ; that he told Kent of his condition and 
Kent was only permitted to go to work by obtaining special consent from 
the general superintendent. ‘Testifying on behalf of the plaintiff bene- 
ficiary, Dr. Evans, a physician for another coal company for which Kent 
worked in September 1934, stated that he did not recollect that he ever 
examined Kent, but if he had done so and found his blood pressure to be 
abnormally high he would not have passed him and permitted him to go 
to work. 

In affirming the judgment of the Trial Court in favor of the insurer, 
the Supreme Court of Appeals stated that the evidence clearly showed 
that the doctors fully advised Kent of what they believed was his condi- 
tion in June 1933, and that they told him he had high blood pressure. The 
court stated that “the fact that a specific answer is sought by the insurer 
in an application for an insurance policy makes the answer material. \V hen 
such an answer is untrue, the policy will ordinarily be forfeited.” It was 





therefore held that the statement in the application was a false statement 
of a material fact bearing upon the issuance of a certificate being applied 
for and a judgment for the defendant must be affirmed. 

If this rule of materiality were to be followed generally in other 
jurisdictions the work of attorneys in defending insurance cases would 
be materially aided. 


CUSTODIAN 

The City Court of New York, Kings County, recently handed down 
an interesting opinion in Guarisco v. Massachusetts Bonding & Ins. Co. 
4 New York Supplement (2d.) 788; 91 Insurance Law Journal 902, 
denying recovery under a robbery policy where the money, constituting 
the pay roll was stolen from the person of the male companion of a 
female bookkeeper of the assured. 

A rider attached to a robbery policy issued by Massachusetts Bond- 
ing & Insurance Company provided that “coverage is now carried under 
insurance Clause A, Section B—accompanied by at least one guard.” 
Clause A under heading “General Provisions,” provided that: (1). 
Robbery, within the meaning of this policy, is limited to a felonious and 
forcible taking of property; (d) By putting such custodian or custodians 
in fear of violence.” The terms “custodians” and ‘“‘guard” were defined 
in the policy as follows: “4. Custodian, within the meaning of this policy 
is limited to either the assured or a person in the assured’s employ, not 
less than 17 years of age and not over 65 years of age, and authorized by 
the assured, to act as the assured’s messenger, paymaster, collector, cash- 
ier, or clerk and while so acting to have in his actual care and custody 
property covered under this policy.” Also: “5. Guard, within the meaning 
of this policy, is limited to any male person not less than 17 years of age 
and not more than 65 vears of age accompanying the custodian by the 
direction of the assured, and not a driver of any public conveyance.’ 
The undisputed evidence showed that the money constituting the pay- 
roll was stolen at the point of fire arms when the automobile of the 
assured had arrived at its garage upon returning from a bank. The 
money was taken from the person of one Scoparano, who had accom- 
panied one Rose Stillman, a bookkeeper for the assured firm. 

In granting defendant insurer’s motion for summary judgment the 
court stated that under the terms of the policy the assured was required 
not only to provide a custodian, but also at least one guard to accompany 
the custodian, such custodian to have actual care and custody of the 
insured property at the time of the loss. The court further held that 
under the terms of the policy the woman could not act as guard as it 
called for a male person and that the two custodian theory was inapplic- 
able as it was necessary there be a guard and also a custodian. 

As the policy required that the custodian have actual care and cus- 
tody of the payroll, no liability was established in this case even though it 
would appear that the assured’s female bookkeeper was in all likelihood 
consulting the interests of her employer in permitting the guard to carry 
the payroll. 
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RUHLIN et al. v. NEW YORK LIFE INS. CO. No. 596 
Argued March 10, 1938. Decided May 2 1938. 
58 Supreme Court Reporter 860. 
1,.WHAT LAW GOVERNS. 

Questions arising in the federal courts concerning the proper construction 
of contracts of insurance are governed, even in the absence of state statute, by 
the decisions of the appropriate state court, and this rule applies though the 
question arises in a suit in equity. 

(For other cases, see Insurance, Dec. Dig. § 125.) 

2. WHAT LAW GOVERNS. 

As to questions controlled by state law, conflict among circuits is not of 
itself a reason for granting a writ of certiorari. Supreme Court Rules, rule 
38(5), 28 U.S.C.A. following section 354. 


(For other cases, see Insurance, Dec. Dig. § 125.) 


3. WHAT LAW GOVERNS. 

Where, after the grant of certiorari to review a decision of the Circuit 
Court of Appeals, because of conflict with decisions in other circuits, the 
Supreme Court announced a decision under which the question involved is 
governed by the decisions of the appropriate state court, the Supreme Court 
will decline to decide the issue of state law, but will vacate the judgment and 
remand the cause for enforcement of the applicable principles of state law, 
instead of dismissing the writ of certiorari as improvidently granted, when the 
question was regarded below both by courts and by counsel as one of general 
or federal law. 

(For other cases, see Insurance, Dec. Dig. § 125.) 

On Certiorari to the United States Circuit Court of Appeals for the Third 
Circuit. 

Suit by the New York Life Insurance Company against John G. Ruhlin and 
others to rescind the disability and double indemnity provisions of life insurance 
policies. An order overruling a motion to dismiss the complaint was affirmed 
by the Circuit Court of Appeals, 93 F.2d 416, and defendants bring certiorari. 

Judgment vacated, and cause remanded, with directions. 

Messrs. Charles H. Sachs and Chas. J. Margiotti, both of Pittsburgh, Pa., 
for petitioners. 

Mr. Wm. H. Eckert, of Pittsburgh, Pa., for respondent. 

Mr. Justice Reep delivered the opinion of the Court. 

On February 14, 1935, the New York Life Insurance Company, respondent 
here, filed its bill of complaint in the District Court for Western Pennsylvania 
to rescind, because of certain misrepresentations, the disability and double 
indemnity provisions in five policies issued on the life of defendant John G. 
Ruhlin, and made in favor of the other defendants as beneficiaries. 

The bill alleged that the plaintiff is a mutual life insurance company incor- 
porated under the laws of the state of New York and lawfully engaged i 
business in Pittsburgh, Pa.; that the defendants are temporarily living in 
Pennsylvania, though plaintiff does not know where their legal residence 
is; that on December 1, 1928, plaintiff wrote two policies of life insurance on 
the life of John G. Ruhlin, in the face amounts of $10,000 and $5,000; that on 
July 7, 1930, it wrote three additional, similar policies in the face amount of 
$4,000 each; that certain questions in the applications were answered fraudu- 
lently by the insured; that on November 1, 1934, John G. Ruhlin presented a 
claim for total and permanent disability benefits under each of the five policies. 
The company tendered into court the sum of $1,045.42, the aggregate amount 
of premiums paid for disability and double indemnity benefits, and prayed that 
the disability and double indemnity provisions be rescinded, and for other relief 
not material here. 

The defendants filed a motion to dismiss the complaint on the ground that 
the policies had become incontestable, since the suit was brought more than 
two years after the date of each policy involved. The “incontestability clause” 
of each of the policies reads as follows: “Incontestability—This Policy shall 
be incontestable after two years from its date of issue except for non-payment 
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of premium and except as to provisions and conditions relating to Disability and 
Double Indemnity Benefits.” 

The District Court overruled the motion to dismiss. The Circuit Court of 
Appeals, 3 Cir., 93 F.2d 416, affirmed the order, holding that, in view of their 
express terms, the incontestability clauses had no application to liability for 
disability and double indemnity benefits. It recognized that its decision was 
contrary to that reached by the Circuit Court of Appeals for the Ninth Circuit 
(New York Life Insurance Company v. Kaufman, 78 F.2d 398), and by the Circuit 
Court of Appeals for the Fourth Circuit (New York Life Insurance Company y., 
Truesdale, 79 F.2d 481), which had held that the exception in the incontestability 
clause related only to provisions and conditions actually set forth in the policy 
itself, compare Stroehmann v. Mutual Life Insurance Co., 300 U.S. 435, 57 S.Ct. 
607, 81 L.Ed. 732, and that fraud was not mentioned in any of those provisions. 
Ruhlin petitioned for certiorari, asserting the conflict of circuits. The company 
filed a memorandum admitting the conflict, and raising no objection to the 
granting of the writ. Because of the conflict of circuits, the Court granted 
certiorari, 303 U.S. ——, 58 S.Ct. 408, 82 L.Ed. —. 

[1] It was stated in Carpenter v. Providence Washington Insurance Co., 
16 Pet. 495, 511, 10 L.Ed. 1044, that questions concerning the proper construc- 
tion of contracts of insurance are “questions of general commercial law,” and 
that state decisions on the subject, though entitled to great respect, “cannot 
conclude the judgment of this court.” A limitation was put on this doctrine in 
Mutual Life Ins. Co. v. Johnson, 293 U.S. 335, 340, 55 S.Ct. 154, 156, 79 L.Ed. 398. 
Putting aside all questions of power, the Court interpreted a specific provision 
of an insurance contract in accordance with the decision of the highest court 
of the state of Virginia, where delivery was made. “All that is here for our 
decision is the meaning, the tacit implications, of a particular set of words, 
which as experience has shown, may yield a different answer to this reader 
and to that one. With choice so ‘balanced with doubt,’ we accept as our guide 
the law declared by the state where the contract had its being.” The decision in 
Erie Railroad Co. v. Tompkins, 303 U.S. ——, 58 S.Ct. 817, 82 L.Ed. ——, decided 
April 25, 1938, goes further, and settles the question of power. The subject is 
now to be governed, even in the absence of state statute, by the decisions of 
the appropriate state court. The doctrine applies though the question of con- 
struction arises not in an action at law, but in a suit in equity. Compare 
Mason v. United States, 260 U.S. 545, 557, 558, 43 S.Ct. 200, 203, 67 L.Ed. 396. 

[2] Had Erie Railroad v. Tompkins been announced at some prior date the 
course of this case might have been different. This court might not have 
issued a writ of certiorari. Rule 38 (5) of the Supreme Court Rules, 28 U.S.C.A. 
following section 354, indicates that this Court will consider, as a reason for 
granting a writ of certiorari, the fact that “a Circuit Court of Appeals has 
rendered a decision in conflict with the decision of another Circuit Court of 
Appeals on the same matter.” Since jurisdiction to bring up cases by certiorari 
from the Circuit Courts of Appeals was given to this Court in order “to secure 
uniformity of decision,” Magnum Import Co. v. Coty, 262 U.S. 159, 163, 43 S.Ct. 
531, 532, 67 L.Ed. 922, a showing of a conflict of circuits on a matter concerning 
which the federal courts had never denied their right to independent judgment 
prompted this Court to grant the writ. E. g., Aschenbrenner v. United States 
Fid. & G. Co., 292 U.S. 80, 82, 54 S.Ct. 590, 591, 79 L.Ed. 1137: Stroehmann v. 
Mutual Life Ins. Co., 300 U.S. 435, 440, 57 S.Ct. 607, 609, 81 L.Ed. 732 As to 
questions controlled by state law, however, conflict among circuits is not of 
itself a reason for granting a writ of certiorari. The conflict may be merely 
corollary to a permissible difference of opinion in the state courts. The rules 
indicate that the Court will be persuaded to grant certiorari where a Circuit 
Court of Appeals “has decided an important question of local law in a way 
probably in conflict with applicable local decisions.” No such showing was 
attempted by the petition. Nor was it contended that the decision below was 
“probably untenable” and therefore probably in conflict with the state law as 
yet unannounced by the highest court of the state. 

[3] No decision at the present time could reconcile any “conflict of cir- 
cuits,” or do more than enunciate a tentative rule to guide particular federal 
courts. Therefore, even assuming that it is adequately presented on the record, 
we decline to decide the issue of state law. However, we shall not dismiss the 
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writ of certiorari as improvidently granted. In view of the fact that the 
question in the case was regarded below, both by the courts and by counsel, 
as one of “general” or “federal” law, the interest of justice requires that the 
judgment be vacated and the cause remanded for the enforcement of the 
applicable principles of state law. See Villa v. Van Schaick, 299 U.S. 152, 155, 
156, 577 S.Ct. 128, 129, 81 L.Ed. 91; Duke Power Co. v. Greenwood County, 299 
U.S. 259, 267, 268, 57 S.Ct. 202, 205, 81 L.Ed. 178; Watts, Watts & Co. v. Unione 
Austriaca, 248 U.S. 9, 21, 39 S.Ct. 1, 63 L.Ed. 100, 3 A.L.R. 323. 

It is true that the Cireuit Court of Appeals, in rendering judgment on 
reargument, said (see 3 Cir., 93 F.2d 416, 417): “Furthermore, both the Court 
of Appeals of New York and the Supreme Court of Pennsylvania have held 
that the incontestability clause here involved clearly excepts the double indem- 
nity and disability provisions from its operation. Steinberg v. New York Life 
Ins. Co., 263 N.Y. 45, 188 N.E. 152, 90 A.L.R. 642; Manhattan Life Insurance 
Cc Schwartz, 274 N.Y. 374, 9 N.E. 2d 16; Guise v. New York Life Ins. Co., 
127 Pa.Super. 127, 191 A. 626. We have read the recent opinion of the Supreme 
Court of California in the case of Coodley v. New York Life Insurance Co. 
19 Cal.2d 269] 70 P.2d 602, and the opinion of Judge Coughlin in the case of 
New York Life Insurance Co. v. Thomas, 27 Pa.Dist. & Co.Rep. 215, but are 
not persuaded that the learned District Judge erred. Since the company is 
domiciled in New York and the insured lives in Pennsylvania, and ‘all that is 
here for our consideration is the meaning, the tacit implications, of a particular 
set of words,’ ‘for the sake of harmony and to avoid confusion’ we shall follow 
the decision of those courts and hold that the insurance company is not barred 
by the incontestability clause from rescinding the double indemnity and disabil- 
ity provisions. Mutual Lifé Ins. Co. v. Johnson, 293 U.S. [335], 340, 55 S.Ct. 154, 
79 T..Ed. 398; Trainor Co. v. #Ztna Casualty & Surety Company, 290 U.S. 47, 54, 
54 S.Ct. 1, 2, 78 L.Ed: 162.” 

It is not necessary here to consider whether, in the determination of the 
substantive Pennsylvania rule, the Circuit Court of Appeals was correct in 
declining to follow the nisi prius Thomas Case, directly in point, and in applying 
the Guise Case, which was decided by an intermediate appellate court (127 Pa. 
Super. 127, 191 A. 626), and not the Supreme Court of the state as the court 
below stated, and which involved a defense of coverage, available even under 

ordinary incontestability clause as the opinion in the Guise Case clearly 
states (127 Pa.Super. 127, at page 133, 191 A. 626). 

\ different case might have been presented, and the facts and authorities 
developed in another fashion, if the parties had had in mind from the first the 
rule the Pennsylvania court would have applied. The pleadings might have 
shown in what place the policy was delivered,” and perhaps other facts attend- 
ing the making of the insurance contract. It may be noted that petitioner’s 
brief asserts, without record reference, that the applications for the first two 
policies were made in Pennsylvania, and the application for the remaining 
three policies were made in Ohio. But as the record stands, we know only 
that at the time of bringing suit the respondent company was incorporated 
in New York, and lawfully engaged in business in Pittsburgh, and that the 
defendants were then temporarily living in Pennsylvania. 

Application of the “State law” to the present case, or any other controversy 
controlled by Erie R. Co. v. Tompkins, does not present the disputants with 
duties difficult or strange. The parties and the federal courts must now search 
for and apply the entire body of substantive law governing an identical action 
in the state courts. Hitherto, even in what were termed matters of “general” 
law, counsel had to investigate the enactments of the state Legislature. Now 
they must merely broaden their inquiry to include the decisions of the state 
courts, just as they would in a case tried in the state court, and just as they 


*The Superior Court said (127 Pa.Super. 127, at 133, 191 A. 626, 629): 

“An examination of the clauses discloses that the disability provisions of the policies are 
expressly excluded from their operation. Even if that exemption had not heen inserted, the 
clauses would not have prevented the interposition of the defense here set up. Mayer v. Pruden- 
tial Life Insurance Company of America, 121 Pa.Super. 475, 184 A. 267.” 

2Under the general doctrine the interpretation of an insurance contract depends on the 
law of the place where the policy is delivered. Mutual Life Ins. Co. v. Johnson, 293 U.S. 335, 
at page 339, 55 S.Ct. 154, 156, 79 L.Ed. 398. We do not now determine which prineiple must 
be enforced if the Pennsylvania courts follow a different conflict of laws rule. 
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have always done in actions brought in the federal courts involving what were 
known as matter of “local” law. 

The judgment is vacated and the cause remanded to the District Court, for 
further proceedings in conformity with this opinion, with directions to permit 
such amendments of the pleadings as may be necessary for that purpose. It 
is so ordered. 

Reversed and remanded. 

Mr. Justice Cardozo took no part in the consideration or decision of 


this case. 


NEW YORK LIFE INS. CO. v. JACKSON et al. No. 869. 
On Petition for Writ of Certiorari April 2, 1938. Decided May 16, 1938. 
58 Supreme Court Reporter 871. 
1. WHAT LAW GOVERNS. 

The question whether under a life policy insurer was liable for disability 
benefits to the insured who became totally and permanently disabled during period 
of grace following date on which semiannual premium payment fell due, where 
premium was not paid until after expiration of the grace period, should have 
been determined by Circuit Court of Appeals according to the applicable principles 
of the state law which governed the interpretation of the policy rather than as 
a question of general law. 

(For other cases, see Insurance, Dec. Dig. § 125.) 


2. WHAT LAW GOVERNS. 

Where Circuit Court of Appeals determined the question whether under a 
life policy insurer was liable for disability benefits to the insured who became 
totally and permanently disabled during grace period following date on which 
semiannual premium payment fell due when premium was not paid until after 
expiration of grace period on theory that question was one of general law, Supreme 
Court vacated judgment and remanded cause to the Circuit Court of Appeals for 
determination of the question according to the applicable principles of the state 
law which governed the interpretation of the policy. 

(For other cases, see Insurance, Dec. Dig. § 125.) 

Petition for Writ of Certiorari to the United States Circuit Court of Appeals 
for the Seventh Circuit. 

Suit by the New York Life Insurance Company against Clarence G. Jackson 
and others to cancel the reinstatement of a life policy wherein the defendant filed 
a cross bill seeking the payment of monthly disability benefits for which the policy 
provided. A decree for defendants on the cross bill was affirmed by the Circuit 
Court of Appeals, 94 F.2d 288, and the plaintiff brings certiorari. 

Certiorari granted, judgment of Circuit Court of Appeals vacated and cause 
remanded with directions. 

Messrs. Rudolph J. Kramer and Bruce A. Campbell, both of East St. Louis, 
Ill., and Louis H. Cooke, of New York City, for petitioner. 

Per Curiam. 

This suit was brought by petitioner, New York Life Insurance Company, 
to cancel the reinstatement of an insurance policy upon the ground that it was 
obtained by fraud. The defendants, the insured and the beneficiary, denied the 
responsibility of the insured for any misrepresentations by reason of his mental 
incapacity at the time. They also filed a cross bill seeking the payment of the 
monthly disability benefits for which the policy provided. Decree was rendered 
in favor of defendants on their cross bill. The decree declared void the reinstate- 
ment of the policy but held it to be in full force from the date of its issue. The 
Circuit Court of Appeals affirmed. 7 Cir., 94 F.2d 288. 

The stipulation of facts stated that the insured at the time of the issue of 
the policy in 1927 was a resident of Misscuri and that the policy was delivered 
to the insured in that State. Findings of the District Court followed the stipulation. 

[1, 2] The Circuit Court of Appeals considered the question whether under 
the provisions of the policy the insurer was liable for disability benefits to the 
insured who became totally and permanently disabled during the period of grace 
following the date on which a semiannual premium payment fell due where the 
premium was not paid until after the expiration of the period of grace. The 
court considered the question as one of general law. Its decision should have been 
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made according to the applicable principles of the state law which governed the 
interpretation of the policy. Erie Railroad Company v. Tompkins, 303 U.S.—, 
58 S.Ct. 817, 82 L.Ed. —, decided April 25, 1938; Ruhlin v. New York Life Insur- 
ance Company, 303 U.S. —, 58 S.Ct. 860, 82 L.Ed. —, decided May 2, 1938. 

Certiorari is granted, the judgment of the Circuit Court of Appeals is vacated, 
and the cause is remanded to that court for further proceedings in conformity 
with this opinion. It is so ordered. 

Reversed and remanded. 

Mr. Justice Cardozo took no part in the consideration and decision of this 
case. 


ROSENTHAL v. NEW YORK LIFE INS. CO. No. 924. 
On Petition for Writ of Certiorari April 23, 1938. 
Decided May 16, 1938. 
58 Supreme Court Reporter 874. 
WHAT LAW GOVERNS. 

In insurer’s suit in Missouri federal court to cancel two reinstatements of an 
insurance policy on ground of fraud, questions relating to effect of incontestable 
clause after reinstatement and to time from which extended insurance was to 
calculated were questions of state law and should have been determined according 
to decisions of Missouri court and not as matters of general law. 

(For other cases, see Insurance, Dec. Dig. § 125.) 

Petition for Writ of Certiorari to the United States Circuit Court of Appeals 
for the Eighth Circuit. 

Suit by the New York Life Insurance Company against Esther Rosenthal to 
cancel two reinstatements of an insurance policy upon the ground that they were 
fraudulently procured. To review a decree of the Circuit Court of Appeals, 94 
F.2d 675, affirming with modification a decree of the District Court canceling the 
reinstatements, the defendant brings certiorari. 

Certiorari granted, judgment of the Circuit Court of Appeals vacated, and 
the cause remanded with directions. 

Mr. Douglas W. Robert, of St. Louis, Mo., for petitioner. 

Messers. Lon O. Hocker, James C. Jones, Jr., all of St. Louis, Mo., for 
respondent. 

Per Curiam. 

Respondent, New York Life Insurance Company, brought this suit to cancel 
two reinstatements of an insurance policy upon the ground that they were fraud- 
ulently procured. The Circuit Court of Appeals, affirming with modification a 
decree of the District Court, neld that the agreement by which a lapsed policy 
is reinstated is a new agreement, as regards the effect of the incontestable clause 
in the policy, and that clause runs from the date of the reinstatement where 
the defense is fraud in its procurement; and, further, that the extended insurance 
under the policy in question was to be calculated from the anniversary date of the 
issue of the policy and not from the anniversary date of the payment of the first 
premium. 8 Cir., 94 F.2d 675. 

The District Court found that the policy was issued upon the joint lives of 
residents of Missouri and was applied for and delivered to the insured in that 
State. The Circuit Court of Appeals decided the questions, as above stated, as 
matters of general law according to the view of the court as to the weight of 
authority. Petitioners sought a rehearing upon the ground, among others, that the 
interpretation of the policy was governed by the law of Missouri. Rehearing 
was denied. 

While respondent contends that the decision belov’ is not in conflict with the 
local law, it is not necessary for us to determine that question. It is enough to 
say that the questions to be decided are those of state law and should have been 
determined according to the decisions of the state court. Erie Railroad Company 
v. Tompkins, 303 U.S. —, 58 S.Ct. 817, 82 L.Ed. —, decided April 25, 1938; 
Ruhlin vy. New York Life Insurance Company, 303 U.S. —, 58 S.Ct. 860, 82 
L.Ed. —, decided May 2, 1938. 

Certiorari is granted, the judgment of the Circuit Court of Appeals is vacated, 
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and the cause is remanded to that court for further proceedings in conformity 
with this opinion. It is so ordered. , 
Reversed and remanded. 
Mr. Justice Cardozo took no part in the consideration and decision of this case. 


GREIMAN -*v. METROPOLITAN LIFE INS. CO. et al. 
In re SACHS. No. 6395. 
Circuit Court of Appeals, Third Circuit. May 4, 1938. 
96 Federal Reporter (2d) 823. 
1. RIGHT OF CREDITORS. 

Where a husband in New Jersey insured his life naming his wife beneficiary 
and paid premiums on insurance when he was insolvent, his trustee in bank- 
ruptcy could not recover from cash surrender value of insurance the amount of 
premiums so paid, notwithstanding premiums were paid in fraud of creditors, 
since, under New Jersey statute which permits premiums paid in fraud of 
creditors to be recovered from “proceeds” of policy, right of creditors does 
not arise during lifetime of the insured. R.S.N.J.1937, 17:34-28, 17:34-29; Bankr. 
Act § 6, 11 U.S.C.A. § 24. 


(For other cases, see Insurance, Dec. Dig. § 590. 


Appeal from the District Court of the United States for the District of 
New Jersey; William Clark, Judge. 

In the Matter of Samuel S. Sachs, bankrupt, wherein Murray Greiman, 
trustee of Samuel S. Sachs, bankrupt, scught to have the bankrupt turn over 
to the trustee the total amount of premiums on policies issued to the bankrupt 
by the Metropolitan Life Insurance Company and others. From an order 
which reversed an order of the referee in bankruptcy finding that the bankrupt 
in fraud of creditors had paid premiums, and requiring bankrupt to turn over 
to the trustee the total amount of premiums or to surrender the policies to 
enable the trustee to secure from the insurance companies the cash surrender 
values, the trustee appeals. 

Affirmed. 

Murray Greiman and Abe A. Schultz, both of Jersey City, N. J., for 
appellant. 

Drewen & Nugent and John Nugent, all of Jersey City, N. J. (John Drewen, 
of Jersey City, N. J., of counsel), for appellees Metropolitan Life Ins. Co. and 
Prudential Ins. Co. of America. 

Collins & Corbin, of Jersey City, N. J. (Edward A. Markley and Charles W. 
Broadhurst, both of Jersey City, N. J., of counsel, for appellee Equitable Life 
Assur. Soc. of the United States. 

Milberg & Milberg, of Jersey City, N. J. (Henry Milberg, of Jersey City, 
N. J., of counsel), for appellee Samuel S. Sachs. 

Barnett, Plaut & Schweitzer, of New York City (Roy Plaut and Isaac M. 
Barnett, both of New York City, of counsel), for Northwestern Mut. Life Ins. 
Co. of Milwaukee, Wis., amicus curie. 

Before Buffington, Davis, and Biggs, Circuit Judges. 

Davis, Circuit Judge. 

The trustee in bankruptcy appealed to this court from an order of the 
District Court which reversed an order of the referee in bankruptcy. The 
referee, finding that the bankrupt, in fraud of creditors, had paid premiums 
on policies of insurance on his life while he was insolvent, entered an order 
which, as he states in his certificate, required “the Bankrupt to turn over to the 
Trustee the sum of $686.83 being the total amount of premiums (paid in fraud 
of creditors) or that the Bankrupt surrender to the Trustee the policies of 
insurance with such other papers as might be necessary to enable the Trustee 
to secure from the several cash surrender values the amount aforesaid.” 

The question at issue here is whether or not, if a husband insured his life 
naming his wife meaeneety. and pays premiums on the insurance when he is 
insolvent, his trustee in bankruptcy may recover, from the cash surrender 
value of the insurance, an amount equal to the premiums so paid or is he pre- 
vented from recovery by the exemption laws of New Jersey? 

The referee found that on May 5, 1934, the Consolidated Indemnity & 
Insurance Company and the Vehicle Underwriting Agency Corporation had 
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claims against the bankrupt, the former for $11,000 and the latter for $11,262.08; 
that on October 15, 1935, both of these companies took judgment against the 
bankrupt for the respective amounts of their claims; that since May 5, 1934, 
the bankrupt has been insolvent; that at about that time a corporation was 
formed for conducting an insurance business whose stock was taken in the 
name of the bankrupt’s wife, but the business was run solely by the bankrupt; 
that since the formation of the corporation, and during the time in which the 
bankrupt was insolvent, certain premiums were paid on policies of insurance 
mn the life of the bankrupt; that some of these payments were made by the 
bankrupt with funds received from the corporation and some were paid “either 
by the check of the wife or the corporation”; that the wife of the bankrupt, 
who is the beneficiary of the insurance policies involved, “had no source of 
income other than money received from the bankrupt.” 

On the above facts, and on the petition of the trustee, the referee found 
that the above payments must “be regarded as conclusively fraudulent as to 
creditors existing at the time of payment. (Merchants’ & Miners’ Transpor- 
tation Co. v. Borland, 53 N.J.Eq. 282, 31 A. 272),” and entered the above- 
mentioned order which Judge Clark in the District Court, without opinion 
reversed. From the reversal of the District Court, the trustee appealed to this 
court. 

There can be no doubt that, had the payments of premiums not been in 
fraud of creditors, the cash surrender values of these policies could not be 
reached by the trustee in bankruptcy. Smith v. Metropolitan Life Ins. Co., .3 
Cir. 43 F.2d 74. However, as stated above, the question here involved is 
whether or not the trustee can recover, from the cash surrender value, an 
amount equal to the sum’ which the bankrupt spent in fraud of creditors in 
payment of premiums. 

Sections 38 and 39 of the Insurance Law of New Jersey, R.S.N.J.1937, 
17 34-28, 17 :34-29, 2 Comp.St.N.J.1910, p. 2850, §§ 38, 39, upon which the bank- 
rupt bases his argument that the cash surrender value is exempt even where 
the premiums were fraudulently paid, read in part as follows: 

Sec. 38. “When a policy of insurance is effected by any person on his own 
life, * * * the lawful beneficiary thereof * * * shall be ‘entitled to its proceeds, 
against the creditors and representatives oi the person effecting the same; and 
* * * may maintain an action thereon in his own name; provided, that, * * * 
the amount of any premiums for said insurance paid in fraud of creditors, with 
interest thereon, shall inure to their benefit from the proceeds of the policy.” 

“Sec. 39. “Every policy of life insurance made payable to * * * a married 
woman, * * * shall inure to her separate use and benefit, and to that of her 
children, according to the terms * * * of the policy * * * subject to the above 
provisions relating to premiums paid in fraud of creditors.” 

The trustee points to the wording of R.S.N.J.1937, 17:34-28, 2 Comp.St.1910, 
p. 2850, § 38, which permits premiums paid in fraud of creditors to be recovered 
trom the “proceeds” of the policy, and argues that the term “proceeds” includes 
within its meaning the cash surrender value. 

While it is conceivable that the definitions of “proceeds” given in Webster’s 
International Dictionary, Black’s Law Dictionary, Words and Phrases, First, 
Second, Third, and Fourth Series, and Corpus Juris could be interpreted as 
including the cash surrender value of an insurance policy, nevertheless in 
Lanning v. Parker, 84 N.J.Eq. 429, 434, 94 A. 64, the Court of Chancery of New 
Jersey said (page 66): “ * * * True it is that the right of creditors to recover 
the premiums does not arise wntil the death of the assured. * * * The further 
provision, that the premiums are to inure to the benefit of the creditors ‘from 
the proceeds of the policy,’ is of importance only as furnishing a security for 
the payment of the premium in the hands of the insurance company, or those of 
third parties. The evident scheme of the Legislature was, * * * to place a limit - 
upon the amount the beneficiary was to pay for the exemption or immunity 
afforded her by the statute, gradually scaled down by the bar, and not in 
limitation of the right of action which was already assured her by the statute 
for the limitation of actions. * * * ” 

Though the state court in Lanning v. Parker, supra, did not have presented 
to it the question of whether or not the creditors could reach the cash surrender 
value as “proceeds,” it effectively ruled on that point by holding that the right 
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of creditors did not arise “until the death of the insured.” In so ruling it 
quoted from the case of York v. Flaherty, 210 Mass. 35, 96 N.E. 53, in which 
the Supreme Court of Massachusetts said (page 54): “These premiums by the 
terms of the statute are to inure to the benefit of the creditors ‘from the pro- 
ceeds of the policy,’ and in no other way. The right to recover their amount 
cannot accrue until the maturity of the policy, which was to be wpon Mr. Flaherty’s 
death. * * * No action could have been maintained by a creditor of Mr. Flaherty 
at the time of the payment of any premium, either against the company * * * 
or any one else, for there could be then no proceeds of the policy.” 

{1, 2] Since the right of creditors does not arise during the lifetime of the 
insured, it follows definitely that the creditors cannot reach the cash surrender 
value of the policies in the instant case even though the premiums were paid 
in fraud of creditors. Assuming that this policy is one providing a haven for 
fraud, we are nevertheless bound by the decisions of the courts of New Jersey 
interpreting an exemption law of that state. In re Demarest et al., D.C.N.]J., 
mi See, also, numerous cases cited in 11 U.S.C.A. § 24, note 14, pp. 307, 

It is true that the case of In re Goodchild, D.C.E.D.N.Y., 10 F.Supp. 491, 
cited by the trustee, supports his contention and involves the identical question 
here presented, yet the decision in that case depended upon section 55-a of the 
Insurance Law of New York, Consol.Laws c. 28, and not upon the laws of 
New Jersey. Though section 55-a of the New York act and sections 38 and 39 
of the New Jersey act are very similar, in view of the decision in Lanning v. 
——— supra, the case of In re Goodchild, supra, cannot affect our present 

ecision, 
The order of the District Court is affirmed. 


NEW YORK LIFE INS. CO. v. MASON. 4 Div. 999. 

Supreme Court of Alabama. April 28, 1938. 

180 Southern Keporter 775. 
1. COMPLAINT. 

In action for disability benefits under life policy, counts of complaint alleging 
that, “although plaintiff has complied with all the provisions of said contract on 
his part, the defendant has failed to comply with the following provisions thereof,” 
and then alleging breach relied on, held to be substantially in statutory form for 
action on dependent covenant or agreement. Code 1923, § 9531, form 9. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. PROOF OF DISABILITY. : 

Under..life policy providing for waiver of premium and for income payments, 
“upon receipt * * * of due proof that insured is totally disabled,” furnishing. of 
due proof of disability is a condition precedent to recovery of disability benefits and 
to waiver of premiums, and mere existence of disability is insufficient. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 612[2].) 

3. PERFORMANCE OF CONDITION. 

In action for disability benefits under life policy, allegations in complaint that 
plaintiff had “complied with all the provisions of said contract on his part” 
sufficiently alleged that insured had furnished proof of disability as required 
by policy before default in payment of premiums. Code 1923, § 9531, form 9. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

4. VARIANCE. 5 

In action for disability benefits under life policy, wherein complaint alleged 
that plaintiff had “complied with all the provisions of such contract on his part,” 
policy making furnishing of due proof of disability a condition precedent to insur- 
er’s liability was not inadfnissible on ground of variance, since quoted allegation 
would be construed as meaning that plaintiff had furnished due proof of disability. 
Code 1923, § 9531, form 9. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

8 PREMIUM WAIVER. 

One insured by life policy having premium waiver clause could not recover 
premium payments voluntarily made during period of alleged disability. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 
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9, PROOF OF DISABILITY. 

An insured could not recover disability benefits under life policy for period 
of alleged disability accruing before insured furnished due proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

10. WAIVER. 

A letter from chairman of insurer’s committee on disability to insurer’s attor- 
neys describing insurer’s investigation of claim for disability benefits, and asserting 
that insured was not continuously totally disabled before specified date, did not 
waive provision whereby filing of proof of disability was a condition precedent to 
recovery of benefits. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

Appeal from Circuit Court, Bullock County; J. S. Williams, Judge. 

Action to recover premiums paid on and disability benefits under a policy of 
life insurance by Marvin Mason against the New York Life Insurance Company. 
From a judgment for plaintiff, detendant appeals. 

Reversed and remanded. 

Counts of the complainant 3 and 4 are as follows: 

“3. The plaintiff claims of the defendant the sum of One Thousand Three 
Hundred Nineteen and 92/100 ($1,319.92) Dollars, damages for the breach of an 
agreement entered into by it on, to-wit: the 2nd day of January, 1926, in substance 
as follows: Defendant, for and in consideration of the sum of One Hundred Eleven 
and 09/100 ($111.09) Dollars per year agreed to and did insure plaintiff against 
death, disease, and accident, and did agree to pay plaintiff Twenty-eight and 19/100 
($28.19) Dollars per month as long as plaintiff should continue to be total and 
permanently disabled and live, Plaintiff avers that on, to-wit: the 5th day of 
October, 1933, he contracted an illness under the terms of said contract, totally 
and permanently disabling him and causing him a total loss of time the rest of his 
natural life. And the plaintiff says that, although he has complied with all the 
provisions of said contract on his part, the defendant has failed to comply with 
the following provisions thereof, viz., the defendant has failed to pay the plaintiff 
said Twenty-eight and 19/100 ($28.19) Dollars per month. Plaintiff avers that 
at the time of the contraction of said illness, when he thereby became totally and 
permanently disabled on, to-wit: October 5th, 1933, said premiums on said policy 
was in full force and effect. Plaintiff avers that said policy is the property of 
himself. Plaintiff admits that defendant has paid the disability benefits provided 
by said policy for the period commencing September 5, 1936, to and including 
January 5, 1937. 

“4. The Plaintiff claims of the defendant the sum of nine Hundred Eighty-Six 
and 65/100 ($986.65) Dollars, damages ior the breach of an agreement entered 
into by it on, to-wit: the 2nd day of January, 1926, in substance as follows: Defend- 
ant for and in consideration of the sum of One Hundred Eleven and 09/100 
($111.09) Dollars per year, agreed to and did insure plaintiff against death, disease 
and accident, and did agree to pay plaintiff Twenty-eight and 19/100 Dollars per 
month as long as plaintiff should continue to be total and permanently disabled 
and live. Plaintiff avers that on, to-wit: the 5th day of October, 1933, he 
contracted an illness under the terms of said contract, totally and permanently 
disabling him and causing him a total loss of time the rest of his natural life. 
And the plaintiff says that, although he has complied with all the provisions of 
said contract on his part, the defendant has failed to comply with the following 
provisions thereof, viz., the defendant has failed to pay the plaintiff said Twenty- 
eight and 19/100 ($28.19) Dollars per month. Plaintiff avers that at the time of 
the contraction of said illness, when he thereby became totally and permanently 
disabled on, to-wit: Octoher 5th, 1933 said premiums on said policy had been paid 
to and accepted hy the defendant and said policy was in full force and effect. 
Plaintiff avers that said policy is the property of himself. Plaintiff admits that 
the defendant has paid the disability benefits provided by said policy for the period 
commencing September 5, 1936, to and including January 5, 1937.” 

The following charges were refused to defendant: 

“1. I charge you that if you believe all the evidence in this case vou should 
not return a verdict for the plaintiff. 

_“4. If you believe all the evidence you should not return a verdict for the 
plaintiff under count three of the complaint. 
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“3. If you believe all the evidence you should not return a verdict for the 
plaintiff under count 4 of the complaint. 

“A. The Court charges the jury that if they believe the testimony in this 
case they should not find for the plaintiff fo: any amounts for return of premium 
or monthly disability benefits prior to December 16, 1935.” 

Rushton, Crenshaw & Rushton, of Montgomery, for appellant. 

Andrews & Andrews, of Union Springs, for appellee. 

KNIGHT, Justice. 

Suit by Marvin Mason, appellee here, to recover certain premiums paid on a 
policy of life insurance, and also to recover certain disability benefits, which plain- 
tiff contended were due him under the total and permanent disability feature of 
his policy contract with the appellant. 

As originally filed, the complaint contained five counts, but the court, on writ- 
ten requests of the defendant, charged out counts 1 and 2. Count 5 was in form 
a common count for money had and received by the defendant to use of the 
plaintiff. Counts 3 and 4 appear in the report of the case. There was no 
demurrer to any of the counts. 

The defendant pleaded in short by consent the general issue, with leave to 
give in evidence any matters of defense which would be appropriate under special 
pleas, including the plea of non est factum, verification of which being waived: 
and with like leave to the plaintiff to give in evidence any matters which would 
constitute a reply to such special pleas. 

It will be noted that in counts 3 and 4 the following averment appears: “And 
the plaintiff says that, although he has complied with all the provisions of said 
contract on his part, the defendant has failed to comply with the following provi- 
sions thereof”; then follows the breach assigned. 

[1] The two counts are substantially in Code form for action on a dependent 
covenant or agreement. Code 1923, § 9531, form 9. 

The plaintiff duly offered in evidence the contract of insurance, but the defend- 
ant objected to the introduction of this contract in evidence upon the following 
stated grounds: “That there was a material variance between the provisions of said 
policy offered in evidence and the policy averred in the complaint: that there was 
a material variance between the policy as offered in evidence and the policy as 
averred in the complaint in that (in) the policy offered in evidence there was a 
condition precedent to the defendant’s liability, to wit, the furnishing of due 
proof that the insured was totally disabled, whereas the complaint averred a 
policy of insurance under which the defendant agreed to pay whenever the 
plaintiff became totally and permanently disabled; and upon the further ground 
that said policy as offered in evidence contained a condition precedent which was 
not complained in the policy averred in the complaint.” 

The court overruled the defendant’s objections to the introduction of the policy 
in evidence, and to this action of the court the defendant duly reserved an exception 
This ruling of the court is made the basis of the appellant’s first assignment of 
error. 

It is insisted by the appellant that the policy provision in the contract sued 
on in this case is in exactly the same language as that contained in the case of 
New York Life Insurance Co. v. Sinquefield, 26 Ala.App. 523, 163 So. 809, 
certiorari denied 231 Ala. 185, 163 So. 812, in which it was held that the furnishing 
of due proof of disability was a condition precedent to any obligation on the part 
of the insurer to pay disability benefits. 

[2] This court is firmly committed to the proposition that, under policies 
like the one now before the court, the furnishing of due proof of disability con- 
stitutes a condition precedent to recoverv of disability benefits, or to a waiver of 
the payment of premiums thereafter falling due on such policies. New England 
Mut. Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 59 A.L.R. 1075; McGifford 
v. Protective Life Ins. Co., 227 Ala. 588, 151 So. 349: Burchfield v. Etna Life 
Ins. Co.. 230 Ala. 49, 159 So. 235: Equitable Life Assur. Soc. v. Dorriety, 
Ala. 352, 157 So. 59: Equitable Life Assur. Soc. v. Foster, 230 Ala. 209, 169 
So. 117. = 

[3] While the two counts—3 and 4—do not aver in terms that the plaintiff 
furnished the defendant due proof that he had become totally and permanently 
disabled, thev do aver, following form 9 under section 9531 of the Code, that 
the plaintiff had “complied with all the provisions of said contract on his part. 
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This we construe to mean that plaintiff, as required by the policy contract, had 
furnished defendant, at its company’s home office, with due proof of his disability 
as defined in the policy, before default in the payment of premiums. 

[4] We are of the opinion, therefore, that there was no such variance between 
the contract sued on and the one introduced in evidence as would have justified 
the court in refusing to permit the plaintiff to read the contract in evidence. The 
appellant can take nothing by this assignment of error. 

[5] The objection made by the defendant to the introduction in evidence of 
the contract of insurance did not go to its execution. 

The policy contract sued on contained the following provisions: 

“Upon receipt at the Company’s Home Office before default in payment of 
premium, of due proof that the insured is totally disabled as defined above and 
will be continuously so totally disabled for life, or if the proof submitted is not 
conclusive as to the permanency of such disability, but establishes that the Insured 
is, and for a period of not less than three consecutive months immediately preced- 
ing receipt of proof, has been totally disabled as above defined, the following 
benefits will be granted: 

“(a) Waiver of Premium.—The Company will waive the payment of any 
premium falling due during the period of continuous total disability, the premium 
waived to be the annual, semi-annual or quarterly premium according to the mode 
of payment in effect when disability occurred. 

“(b) Income Payments.—The Company will pay to the Insured the monthly 
income stated on the first page hereof ($10 per $1,000 of the face of this policy) 
for each completed month from the commencement of and during the period of 
continuous total disability. If disability results from insanity payment will be 
made to the beneficiary in lieu of the Insured.” 

It will be noted that the provisions for waiver of payment of premiums, and 
payment of disability benefits in the policy sued on, are in identically the same 
language as was the policy in the case of New York Life Ins. Co. v. Sinquefield, 
231 Ala. 185, 163 So. 812. We held in that case that the furnishing of due proof 
of disability constituted a condition precedent to any obligation on the part of the 
insurer to pay disability benefits. We further held that this obligation to pay 
disability henefits does not rest wholly upon the existence of disability, but that 
it was the receipt by the company of proof of disability which was definitely made 
a condition precedent to an assumption by the insurer of the payment of benefits. 

This holding is fully supported by the following cases: Kimsey v. Jefferson 
Standard Life Ins. Co., 230 Ala. 550, 161 So. 796; McCutchen v. All States Life 
Ins. Co., 229 Ala. 616, 158 So. 729: McGifford v. Protective Life Ins. Co., 227 
Ala. 588, 151 So. 349; New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 
307, 116 So. 151, 59 A.L.R 1075; Burchfield v. AEtna Life Ins. Co., 230 Ala. 
49, 159 So. 235. 

[8] Assuming the facts to be true, as stated by appellee in brief, the court 
committed manifest error in refusing to give, at the written request of defendant, 
charge 6, instructing the jury that, if they believed the evidence, they could not 
return a verdict for plaintiff under count 5 of the complaint. As heretofore pointed 
out, the plaintiff in this count undertook to recover premiums voluntarily paid 
by him from 1933 to 1936. 

In the case of National Bank of Boaz v. Marshall County, 229 Ala. 369, 157 
So. 444, 445, it was held: “It is a well-settled general principle of the common 
law that in the absence of fraud, money paid to satisfy a colorable demand to a 
person who has a colorable legal right to receive it may not be recovered back in 
an action of indebitatus assumpsit, unless the money is paid under duress of 
person or goods, and the mere fact that it was paid under protest will not render 
it involuntary. Glass & Co. v. Haygood, 133 Ala. 489, 31 So. 973; Prichard v. 
Sweeney, 109 Ala. 651, 19 So. 730.” 

[9] Nor can the plaintiff have a recovery of the monthly benefits sued for in 
counts 3 and 4 of the complaint, for confessedly the defendant, by its contract, 
<i! pot obligate itself to pay such benefits until and after due proof of — 
had been furnished the defendant. Disability alone would not entitle the plainti 
to the benefits, but it required the concurrence of both elements to entitle the 


plaintiff to the benefits. New York Life Ins. Co. v. Sinquefield, 231 Ala; 185, 
163 So. 812; Equitable Life Assur. Soc. v. Dorriety, 229 Ala. 352, 157 So. 59; 
Equitable Life Assur. Soc. v. Foster, supra. 





674 ahe Insurance Law Journal, Vol. 91 [Sept., 1938 


[10] The only evidence relied on by appellee to show waiver of the requirement 
of furnishing of due proof of disability was a letter written by the chairman 
of defendant’s committee on disability to the plaintiff’s attorneys, Andrews & 
Andrews, on January 6, 1937. This letter shows no waiver whatever. The insured, 
according to the statement of his counsel in brief here, made no pretense of filing 
proof of disability with the defendant until November 3, 1936. Since that time 
benefits have been regularly paid to plaintiff. The defendant was entitled to the 
general affirmative charge as to counts 3 and 4 also. 

It follows, therefore, that the court erred in not giving at the request of 
defendant charges 1, 4, 5, and 6 and charge A,—and for said errors the judgment 
of the circuit court must be reversed and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 

SOVEREIGN CAMP, W. O. W. v. DEESE. 1 Div. $71. 
Supreme Court of Alabama. May 12, 1938. 
181 Southern Reporter 274. 
1. WARRANTY. 

A plea setting up provisions of fraternal policy that applicant expressly 
warranted representations as to health to be true, and that misrepresentations 
should void policy, and alleging that applicant falsely warranted, to deceive 
insurer, that his weight had not increased or decreased for two years preceding 
the application, was in form a plea of breach of warranty of truth of represen- 
tations which if true would void policy ab initio. Code 1923, §§ 8364, 8365. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

2. WARRANTY. 

Under statute dealing with misrepresentations touching matters going to 
the acceptance of an insured as an insurance risk, misrepresentations may be 
set up by plea of breach of warranty or a plea of fraudulent misrepresentations, 
since both forms go to the existence vel non of a valid contract of insurance. 
Code 1923, §§ 8364, 8365. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 
3. DECEIT. 

Under statute relating to effect of misrepresentations and warranties in 
insurance contract, plea based on deceit must aver such facts as disclose mis- 
representations relating to matters intrinsically material to the risk and which 
the insurer may in good faith rely upon as an inducement to the acceptance 
of the insured as an insurable risk. Code 1923, 8§ 8364, 8365. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

4. MATERIALITY. 


Under statute providing for the voiding of life policies for misrepresenta- 
tions made with the actual intent to deceive, “intent to deceive” is the intent to 
induce acceptance of insured as an insurance risk by false statements, which 
intent cannot be inferred from statements immaterial in the premises. Code 
1923, §§ 8364, 8365. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 


5. LOSS OF WEIGHT. 


A plea setting up provisions of fraternal policy that applicant warranted 
representations as to health to be true and that policy would be void for mis- 
representation, and alleging that applicant, to deceive insurer, falsely warranted 
his weight not to have increased or decreased for 2 years preceding application, 
did not entitle insurer to avoid liability on the ground that it had been mater- 
ially influenced in passing upon insurability, since loss of weight, without more, 
is not material. Code 1923, §§ 8364, 8365. 

(For other cases, see Insurance, Dec. Dig. § 640[2]. 


6. HEALTH OF INSURED. 


In action on fraternal policy, wherein liability was one to be avoided by 
plea based on deceit of insured in applying for policy, evidence as to the con- 
dition of health of insured at time policy was issued was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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7. PROOF OF DEATH. i 

Where notice of death of insured was duly given by letter to insurer with 
request for blanks to make out form of proof, and insurer denied all liability 
because of misrepresentations of insured and declined to forward forms upon 
which to make out formal proof of death, further proof of death was unneces- 
sary. 

(For other cases, see Insurance, Dec. Dig. §§ 558[4], 559[2].) 

Appeal from Circuit Court, Mobile county; Claude A. Grayson, Judge. 

Action on a beneficiary certificate by Margaret Deese against the Sov- 
ereign Camp of the Woodmen of the World. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

Lyons & Chamberlain, of Mobile, for appellant. 

Smith & Johnston, of Mobile, for appellee. 


MOURIN v. METROPOLITAN LIFE INS. CO. Gen. No. 39737. 
Appellate Court of Illinois. First District. Second Division. May 3, 1938. 
15 Northeastern Reporter (2d) 19. 

DOUBLE INDEMNITY. 

Evidence sheld to justify judgment for double indemnity for death by 
accidental means under life policy insuring section hand who was killed when 
struck by train while sitting between rails, on ground that death was not 
caused by disease or bodily or mental infirmity within exclusionary clause of 
double indemnity provision. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Municipal Court of Chicago; Le Roy Hackett, Judge. 

\ction for double indemnity under lite policy by John Mourin against the 
Metropolitan Life Insurance Company, wherein the insurer defended on the 
ground that the death of the insured was caused by disease or bodily or mental 
infirmity, and by drunkenness, within exclusionary clause of double indemnity 
provision. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hoyne, O'Connor & Rubinkam, of Chicago (Nathaniel Rubinkam and 
William S. Allen, both of Chicago, of counsel), for appellant. 

Julius H. Selinger, of Chicago, and William J. Kriz, of Berwyn (Julius H. 
Selinger, of Chicago, of counsel), for appellee. 

FRIEND, Presiding Justice. (Publish abstract only.) 


METROPOLITAN LIFE INS. CO. v. FIDELITY TRUST CO. No. 27030. 
Supreme Court of Indiana, May 17, 1938. 
14 Northeastern Reporter (2d) 911. 


2. HOSPITAL. 

In action on industrial life policies, wnether insured’s false representations, that 
he had never been under treatment in any clinic, dispensary, hospital, or asylum 
and that he was in sound health at the time of applications, were material misrep- 
resentations, was for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. MATERIALITY. 

In action on industrial life policies, insurer had burden of showing that false 
representations that insured had never beer under treatment in any clinic, dispen- 
sary, hospital, or asylum and that he was in sound health at time of applications 
were material misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal from Superior Court, Marion County; Joseph T. Markey, Judge. 

Action by the Fidelity Trust Company, etc., against the Metropolitan Life 
Insurance Company to recover the proceeds of two industrial life policies. From 
a judgment for plaintiff, defendant appeals) Transferred from Appellate Court 
February 11, 1938, under section 4-218, Burns’ Ann.St. 1933. 

\ffirmed. 


Miller, Miller & Bredell, of Indianapolis, for appellant. 
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L. Russell Newgent, of Indianapolis, for appellee. 

FANSLER, Judge. 

This is an action by the appellee to recover the proceeds of two industrial 
life insurance policies for $250 each upon the life of Dan Nickoloff. There was 
a trial, and judgment for the appellee ior the face of the policies and interest. 

The errors assigned question the sufficiency of the evidence. 

The defendant answered that the policies in question were issued on May 7, 
1934, upon the application of the insured, and without a medical examination; 
that the insured died on June 16, 1934; that, as an inducement for the issuing of 
the policies, the insured in the applications represented that he had never had any 
of a large number of specified diseases, and that “I have never been under treat- 
ment in any clinic, dispensary, hospital or asylum, nor been an inmate of any 
almshouse or other institution”; and further represented that he was at the time 
of the applications in sound health. It is alleged in the answers that at the time 
of the applications the insured was suffering from tuberculosis, a disease of the 
heart, and certain other diseases. In the complaint it is alleged’that the insured 
died of heart trouble. There was no evidence as to the cause of the death of the 
insured. There was evidence that the insured had received treatments in three 
different clinics in the Indianapolis City Hospital; five in the, year 1931, thirty-five 
in the year 1932, thirty-two in the year 1935, and nineteen in the year 1934. The 
applications for the insurance were signed on April 18, 1934. The policies were 
delivered on or about May 10th. He received treatments at the clinic on June 
%h and an June 16th, the date of his death. The policies were issued without 
a medical examination, upon what is known as a nonmedical application. The 
evidence shows that, when such an application discloses that the applicant has 
been treated by a doctor, or in a clinic or hospital, within a period of three years, 
a medical examination is required before the application is passed on. The appel- 
lant offered to prove the character of the diseases or ailments for which the insured 
was treated, by the hospital records, but the appellee objected on the ground of 
privilege, and the evidence was excluded. 

That the representation concerning hospital treatments was false is beyond 
question. Appellee contends, however, that the false representation is not shown 
to have been material, since the character of the diseases or ailments for which 
treatment was received is not disclosed; and that, since the withholding of informa- 
tion concerning treatment for trivial or unimportant illnesses is not sufficient to 
support a charge of fraud, it must be assumed that the numerous treatments of 
the insured were for some trivial matter. 

One witness called by the appellee testified that he had known the insured 
for many years; that he saw him once a week; and that he appeared in good health. 
\nother witness testified that he saw the insured and ate with him every day: that 
he appeared in good health: and that he always ate substantial meals. 

[1] There is no provision in the applications or policies by which the assured 
waived the statutory privilege and agreed that his physicians might testify, although 
there are such provisions in some of the appellant’s policies, Burns’ Ann.St.1933, 
§ 2-1714. See Metropolitan Life Insurance Co. v. Willis, Adm’r, 1906, 37 Ind.App., 
48, 76 N.E. 560. Appellant has called attention to Travelers’ Insurance Co. v 
Pomerantz et al., 1927, 246 N.Y. 63, 158 N.E. 21, in which, under similar cir- 
cumstances, it was held that proof of medical attention and a failure to disclose 
it in the application was sufficient to establish a prima facie case of substantial 
misrepresentation. The reasoning in the opinion is highly persuasive, but the 
conclusion of the court is based, in part at least, upon the theory that, where 2 
party takes advantage of a statutory privilege to exclude the testimony of a 
physician, an inference may be drawn that the testimony, if given would be unfav- 
orable to him. This view seems to be supported by some, at least, of the New York 
cases. The weight of authority is to the contrary, however, and it must be 
considered settled in this state that the benefit of the privilege cannot be impaired 
hy permitting an unfavorable inference to be drawn from its exercise. William 
Laurie Co. v. McCullough, 1910, 174 Ind. 477, 90 N.E. 1014, 92 N.E. 337, Ann.Cas 
1913A, 49, 

(2, 3] The facts were submitted to the jury under instructions of which the 
appellant does not complain. It must he assumed that the jury indulged in no 
inferences unfavorable to appellee by reason of the exclusion of the hospital 
records, and that it considered the visits te the clinics, together with the evidence 
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of the witnesses that the insured appeared to be in good health and that he ate 
every day like a healthy man, and concluded that the appellant had not sustained 
the burden of showing that the misrepresentations were of a substantial character. 
In Metropolitan Life Insurance Co. v. Becraft, Ind.Sup.1938, 12 N.E.2d 952, 
956, it is said: “The jury may not arbitrarily decide the question contrary to the 
preponderance of the evidence. Where the evidence is such that there can be 
no reasonable difference of opinion, the court will control the determination of 
the jury, but where the evidence is such that reasonable men might differ in their 
conclusions, the matter will be left to the jury.” 

[4] As indicated in the Becraft Case, there has been much difficulty at times 
in determining whether the facts were such that the materiality of the misrep- 
resentations could be determined as a matte: of law. The discussion in the New 
York case above referred to indicates the difficulty in arriving at the conclusion 
that reasonable minds might differ upon the question where numerous medical 
treatments are disclosed and there is no showing as to the character of the treat- 
ments or the ailments involved. But in this case there is evidence of apparent 
good health during all the time involved. ‘We must assume that the instructions 
clearly and correctly explained the issue. There is nothing to indicate that the 
result was affected by improper considerations. Doubt must be resolved in favor 
of the correctness of the verdict, and it must be concluded that the evidence is such 
that reasonable minds might differ in their conclusion. 

Judgment affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO., Inc. v. MARTIN. No. 270029. 
Supreme Court of Indiana. May 24, 1938. 
14 Northeastern Reporter (2d) 1018. 
2, TUBERCULOSIS. 

In action by beneficiary on life policy, wherein insurer set up defense that 
policy was issued without medical examination within two years of insured’s 
death from tuberculosis, and that insured had falsely stated that she did not 
have tuberculosis, verdict for beneficiary was not supported by the evidence, 
where evidence without substantial conflict showed that insured had tuber- 
culosis at time of application. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Superior Court, Vigo County; Albert R. Owens, Judge. 

Action by Mathew Martin against the National Life & Accident Insurance 
Company, Inc., to recover on a life policy in which the plaintiff was named as a 
beneficiary. From a judgment in favor of plaintiff, defendant appeals. Trans- 
ferred from Appellate Court under section 4-218 Burns’ Ann.St.1933. 

Judgment reversed, with instruction to sustain defendant’s motion for new 
trial 

Wallace, Randel & Wallace, of Terre Haute, for appellant. 

Kk. H. Mayes and Robert Irwin, both of Terre Haute, for appellee. 

FANSLER, Judge. 

The appellee brought this action to recover upon a life insurance policy 
issued upon the life of Dimple Lowanda Alexander in which he was named as 
beneficiary. The policy was issued without a medical examination, and the 
insured died within less than 2 years. The appellant answered, setting up what is 
alleged to be a material misrepresentation in the application as to the health 
of the insured. In the application the insured answered that she had never 
had tuberculosis or any disease of the lungs. It is alleged in the answer that 
she was afflicted with tuberculosis at the time of the application. There was 
judgment for the plaintiff. 


There is substantial evidence that the insured had tuberculosis of the lungs 
upon the date of the application and the date of the issuing of the policy, and 
had been informed of the fact by her doctors. She died of tuberculosis. 

The only question presented by the appeal is whether there is a substantial 
conflict in the evidence upon that subject; whether there is substantial evidence 
that she did not have tuberculosis of the lungs at the time of the application 
and the issuing of the policy. 

The application for the policy was signed on the 25th day of April, 1933, 
and the policy was delivered on May Ist of that year. Dr. Conklin, a witness 
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called by the appellee, testified that the insured died on February 3, 1935; that 
he treated her from September 13, 1933, until her death; that she had pulmon- 
ary tuberculosis on September 13, 1933; that his case history of her showed 
that she had not been well since the winter before, when she had the “so-called 
flu”; that when he took the history and went over the case, “as sick as she 
was,” it was obvious that she had had tuberculosis for some time previous to 
September 13, 1933; for how long he could not say; and that she was entirely 
too sick at that time to say; that his examination on September 13th disclosed 
that she had been losing flesh over a period of time, and was weak and 
exhausted and tired easily. Dr. Bittner, called by the defense, testified that he 
saw the insured, first, on March 15, 1933, and treated her in her home at Paris, 
Ill.; that on that date she had a temperature of 102, had rattles in her chest, 
interruption in her breathing, a persistent cough, and coughed up sputum; 
that he had an analysis made at Springfield, of which he got a report on March 
21, 1933, at which time he informed the insured that she had tuberculosis, and 
gave the report of the analysis from the State Board of Health of Illinois to 
her family; that he treated her during the period from March 15, 1933, until 
August, 1933; that she was suffering from tuberculosis the first time he saw 
her, and on April 25th and on May 1, 1933. 

The evidence discloses that the father and mother of the insured, at whose 
home Dr. Bittner treated her, are living. They were not called as witnesses by 
either side, and Dr. Bittner’s testimony, corroborated as it is by the testimony 
ef Dr. Conklin, is not directly disputed. But the appellee points to the details 
ot Dr. Bittner’s testimony to the effect that, at the time of his treatment, she 
was not in a condition to come to his office, and that she was in bed when he 
treated her, and that he advised her not to go to Terre Haute because she 
needed rest and should be in bed, and to the testimony of the appellee, who 
lived at Terre Haute, Ind., and at whose home the application for insurance 
was taken, and the members of his family, that the insured appeared to be in 
good health at the time of the application, except for a little cold, and their 
testimony that the insured came to their home at Terre Haute, the first time, 
in December, 1932, and was there the “bigger” part of January, went back home 
in February, came back to their home in March, and went between her home 
and theirs on various occasions until July, and that during the time she was 
at the Martin home she was not treated by a doctor, but helped with the 
house work and went about to dances and parties. A son of the appellee, who 
was engaged to be married to the insured, testified that she was at his father’s 
home during part of the month of March, 1933. The appellee expressed the 
opinion that Dr. Bittner must have treated her in March, 1934, and not in 
March, 1933. But this is a mere opinion, since it is clearly disclosed that the 
Martins could not fix definite dates, and their testimony does not conflict with 
Dr. Bittner’s since it is conceded that the insured was in her own home in 
Illinois during part of the month of March, and at other times between that 
date and July, largely upon week-ends. Dr. Bittner fixed definite dates from 
records, but the Martins did not, and Dr. Conklin’s testimony supports Dr. 
Bittner’s as to the treatments in 1933, since Dr. Conklin had the insured in 
charge during 1934, and testified that she, in his opinion, had had tuberculosis 
for some time prior to his being called in upon the case in September, 1933, 4% 
months after the policy was delivered. Dr. Bittner was shown to be a disinter- 
ested witness. As we have pointed out, the parents of the insured, with whom 
she lived, and who would have known whether he called upon her in March, 
1933, were not called by either side. 

[1] In Metropolitan Life Insurance Co. v. Wolford, 1912, 49 Ind.App. 392, 97 
N.E. 444, and Western & Southern Life Insurance Co. v. Ross, Adm’r, 1930, 91 
Ind.App. 552, 171 N.E. 212, it is held, correctly we think, that the testimony of 
trained physicians, who examine and treat the patient, and testify that by their own 
examination they discovered a diseased condition, is not to be controverted by the 
opinion of a lay witness. A full examination of the testimony discloses that there 
is no positive testimony that the insured did not have tuberculosis at the time of 
the application, and there is the positive, unimpeached testimony of Dr. Bittner 
that she was so afflicted, and that he informed her of it, which is strongly cor- 
roborated by the testimony of Dr. Conklin, the appellee’s witness. There is no 
clear or positive evidence to support the contention that Dr. Bittner could not have 
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treated her upon the date fixed by him for the reason that she was not at her home 
in Paris, Ill., but at Terre Haute, Ind. There is no attempt on the part of the 
appellee’s witnesses to fix dates. They testified from memory, giving only approxi- 
mate dates, and all concede that she made visits back and forth during the period 
involved. It is argued that Dr. Bittner said the insured was in bed when he 
treated her, and this is true, but he did not testify that she was unable to leave 
her bed. He prescribed rest, and advised against her going to Terre Haute, but 
did not testify that she was physically unable to go. The evidence is readily recon- 
ciled. It may well be true that she was in bed, resting as he advised, when he 
treated her, but that she arose frequently, and went on numerous visits to her 
friends at Terre Haute. 

[2] In Continental Life Insurance Co. v. Yung, 1888, 113 Ind. 159, 161, 15 N.E. 
220, 221, 3 Am.St.Rep. 630, it is said: “Whenever it can be said that there is a 
clear and convincing proof of an essential fact, contrary to the finding of the jury, 
and that the verdict is without any evidence fairly tending to sustain it, the verdict 
ought not to stand.” There is clear and convincing proof that the insured was 
suffering from tuberculosis, and had been informed of the fact prior to the applica- 
tion for the policy, and that she continued to be afflicted with it until her death. 
There is no substantial evidence conflicting with this. testimony. All of the evidence 
can be reconciled, so that all of the witnesses may be believed, upon the theory that 
Dr. Bittner treated the insured in March, 1933, and informed her that she had 
tuberculosis, and that she made the several visits to the Martins, concerning which 
they testified, returning between visits to her home in Illinois, where Dr. Bittner 
treated her, and found her confined to her bed for rest, as he had advised. There 
is therefore no substantial conflict in the evidence. The misrepresentation was 
material to tne risk, 

Judgment reversed, with instructions to sustain the appellant’s motion for a 
new trial, 


METROPOLITAN LIFE INS. CO. v. HERMAN. No. 27028. 
Supreme Court of Indiana. May 31, 1938. 
15 Northeastern Reporter (2d) 78. 
1. MISREPRESENTATION. 

Where insured suffering from endocarditis and rheumatism represented in 
application for lifé policy that he was in sound health and that he had not received 
treatments from a physician within two years prior to the date of application, 
insurer could waive its right to declare the policy void, and rely upon provision 
limiting recovery to return of premiums paid, since provisions were for benefit and 
protection of insurer. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

2. ESTOPPEL. , 

Where insured suffered from endocarditis and rheumatism represented in 
application for life policy that he was in sound health and had not received 
treatment from physician within two years prior to date of application, insurer 
was not estopped from relying upon provision limiting recovery to the return of 
premiums where there has been substantial misrepresentation, where no injury 
was shown to have been sustained by insured or his representatives. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Superior Court, Vigo County; Albert R. Owens, Judge. y 

Action upon a life policy by Fred Herman against the Metropolitan Life 
Insurance Company wherein Merle Herman, administratrix of the estate of Henry 
Herman, deceased, was made defendant and filed cross-complaint after which Fred 
Herman’s action was dismissed. From an adverse judgment, the Metropolitan Life 
Insurance Company appealed to the Appellate Court. The case was transferred 
to the Supreme Court under Burn’s Ann.St.1933, § 4-218. 

Reversed with instructions. 

Wallace, Randel & Wallace, of Terre Haute, for appellant. 

Randolph Mayes and Earnest C. Cordell, both of Terre Haute, for appellee. 

Fans.er, Judge. 

_ The appellant issued to Henry Herman a $500 industrial insurance policy upon 
his life for a premium of 54 cents per week. The policy was issued on October 
17, 1932, and the insured died on November 3, 1932, after the payment of one 
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premium. This action was brought by Fred Herman. The appellee was made 
a defendant and filed a cross-complaint, after which Fred Herman’s action was 
dismissed. The appellant filed three paragraphs of answer, a general denial and 
two affirmative paragraphs, and two paragraphs of cross-complaint. There was 
a trial by the court, special findings of fact, conclusions of law, and judgment 
for the appellee for the face of the policy and interest. 

Error is assigned upon the overruling of appellant’s motion for a new trial, 
and upon the conclusions of law. 

The third paragraph of answer relies upon a provision of the policy to the 
effect that if “the insured * * * has within two years before the date hereof, 
been attended by a physician for any serious disease or complaint, or, before 
said date, has had any * * * disease of the heart, liver or kidneys, unless such 
oS Oss specifically recited in the ‘Space for Endorsements’ on page 4 in a waiver 
signed by the Secretary or an Assistant Secretary * * * then, in any such case, 
the Company may declare this Policy void and the liability of the Company in 
the case of any such declaration or in the case of any claim under this Policy, shall 
be limited to the return of premiums paid on the Policy, except in the case of 
fraud, in which case all premiums will be forfeited to the Company.” It is 
alleged that the insured represented in his application that he had never had 
any disease of the heart or rheumatism; that he had not received treatment 
from, or been under the care of, a phy sician within two years prior to the date 
of the application, and that he was in sound health; that the insurer relied upon 
fhese representations and issued the policy; that the representations were false; 
that at the time of the application and the issuance of the policy, and for a long 
period prior thereto, the insured had endocarditis and rheumatism, and that he 
died of those ailments; that he had received treatment from a physician, within 
two years prior to the date of the application, for endocarditis and rheumatism; 
and that the insured had paid 54 cents premium on the policy; and that the 
answer is directed to “all claims and demands” in the cross-complaint over and 
beyond the sum of 54 cents. There was a prayer that the cross-complaint take 
nothing beyond a judgment for 54 cents and the costs of the action. 

There is no controversy about the facts. It is clear that the insured was 
attlicted with endocarditis and rheumatism at the time the policy was issued, and 
for a long time prior thereto, and that he had received treatment from a doctor 
for the relief of those ailments within two years prior to the issuance of the 
policy, and that he misrepresented those material facts in the application. The 
court concluded that the “law and equity are with” the cross-complainant, who 
is the appellee here. 

The appellee, in the brief, sets out a written opinion prepared by the trial 
judge, which discloses the theory upon which the court’s conclusion is based. 
In this opinion it is assumed that the insurance company was relying upon a 
rescission of the contract; that, conceding the right to rescind, in order to take 
advantage of it, the insurance company was required to give notice of the recission, 
and either tender back the premium, or, perhaps, as a condition to maintaining 
its bill in equity, offer to abide by whatever order the court might make in 
respect to the return of the premium; that “it may well be, that the insurer has 
both of these remedies, but the Court is of the opinion that whichever one of these 
remedies the insurer may decide to invoke, that he must act seasonably, and 
within a reasonable time after the discovery of the fraud”; that the facts dis- 
close that the company did not act seasonably; and that therefore the contract 
must be considered ratified and the fraua waived. 


3ut the third paragraph of answer does not rely upon a rescission or an 
election to declare the policy void. All of the material allegations of this paragraph 
of answer are expressly found to be true, and, if the paragraph states a good 
defense against any recovery beyond 54 cents, the judgment is wrong and the 
conclusions of law erroneous. 


}1,2] There was no demurrer to this paragraph of answer. The provision 
of the policy quoted in the answer provides that, in case of misrepresentation 
of a material matter such as here involved, “the Company may declare this 
Policy void and the liability of the Company in the case of any such declaration 
or in the case of any claim under this Policy, shall be limited to the return of 
premiums paid on the Policy, except in the case of fraud, in which case all 
premiums will be forfeited to the Company.” The answer does not rely upon 
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a rescission of the policy. It alleges no “declaration” by the company that the 
policy is void, nor does it rely upon a forfeiture of the premiums, but there is the 
provision that, where there are such material misrepresentations, “the liability 
of the Company * * * in the case of any claim under this Policy, shall be limited 
to the return of premiums paid on the Policy.” There is a claim under the 
policy, and no good reason is suggested why the appellant may not waive its 
right to declare the policy void, waive its right to the forfeiture of the premium, 
and rely upon the express provision that, in the case of such claim, where there 
have been substantial misrepresentations, the claim “under this policy” shall be 
limited to the return of the premiums paid. Surely there is no equitable reason 
for striking down such a clause in favor of those who are asserting the claim in 
the right of the one who procured the policy through material false representations. 
‘The appellee argues that if there was fraud on the part of the insured, he could 
not take advantage of it and recover the premium, and, where the policy is 
voidable at the election of the insurer, the insured cannot declare the policy 
void and recover the premiums, and that, if the insured cannot maintain a suit for 
the premiums under the contract, where he has been guilty of fraud, or where 
the policy is voidable only and not void, the provision in the policy relied upon 
would be applicable only when the insured or his representative was bringing suit 
on the policy where the insured was innocent and in good faith; that, where the 
insured was in good faith, he could collect the face of the policy; that therefore, 
since he can collect the face of the policy or nothing, the recovery cannot be 
limited to the return of the premiums. But this reasoning overlooks the express 
provision of the contract. The conditions inserted in the policy, to be effective 
in the event of material misrepresentation, were obviously for the benefit and 
protection of the insurer. It was not contemplated that the insured might elect, 
upon his misrepresentations being discovered, whether the insurer could declare 
the policy void or choose to retain the premiums. Clearly it is for the insurer to 
decide. Its waiver of its right to declare the policy void, or to assert forfeiture 
of the premium, has not injured the insured or those claiming under him. If 
the insurer has chosen the lesser of its remedies, it cannot be said that the 
express provision of the policy does not contemplate that it should have that 
right. No basis is seen for the application of any doctrine of estoppel or laches, 
since there is no injury to the insured or his representatives, and they are deprived 
of no right, nor does the insurer have advantage of any righ: or defense that 
was not clearly intended and granted by the express words of the contract. The 
action here was brought, and the defense asserted, within two years. Nothing herein 
should be interpreted as indicating that a clause limiting liability to a return of 
premiums, in case of material misrepresentations, would authorize such a defense 
after the expiration of the two-year period. 

Judgment reversed, with instructions to restate the conclusions of law in 
conformity herewith, and render judgment against the defendant for 54 cents 
and costs. 


OREY v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 15726. 


Appellate Court of Indiana, in Banc. June 1, 1938. 
15 Northeastern Reporter (2d) 100. 

2. BURDEN OF PROOF. | ; 5 

A beneficiary suing under life policy for double indemnity for accidental death 
of insured had burden to allege and prove a right to recover under the policy. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 
3. ACCIDENT. : va ' : 

An unexpected death is the result of ar “accident” within clause of life policy 
providing double indemnity for death which is a “direct result of bodily injury, 
effected solely through external, violent and accidental means independently and 
exclusively of all other causes,” if the means or cause of death is accidental, but 
death resulting from voluntary physical exertion or from intentional acts on the 
part of the insured is not “accidental.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 


7. HERNIA. ; . F 
Evidence held insufficient to permit recovery of double indemnity benefits 
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provided ‘n life policy on ground that strangulated hernia causing insured’s death 
was the result solely of external, violent, and accidental means. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Lawrence Circuit Court; John C, Branaman, Judge. 

Action by Paul Orey against the Mutual Life Insurance Company of New 
York to recover double indemnity benefits under life policy. From a judgment 
for the defendant, the plaintiff appeals. 

Affirmed. 

Shake & Kimmel, of Vincennes, and Albert J. Fields, of Bedford, for appel- 
lant. 

Gavin & Gavin, of Indianapolis, and Frederick L. Allen, of New York City, 
for appellee. 

Woop, Judge. 

The appellant, as the named beneficiary of a life insurance policy issued by 
the appellee, upon the life of one Leo J. Orey, brother of appellant, brought suit 
upon said policy to recover double indemnity for the death of the insured, which 
the appellant alleged resulted from bodily injuries effected pursuant to the terms 
and conditions of a double indemnity clause contained in the policy. 

The issues consisted of a complaint in one paragraph and answer in two 
paragraphs, first, general denial and second, payment, and a reply in general 
denial to the second paragraph of answer. The cause was submitted to the 
court and a jury for trial. At the conclusion of the plaintiff’s (appellant’s) 
evidence, the jury in obedience to a peremptory instruction of the court, 
returned a verdict in favor of appellee. Appellant filed a motion for a new 
trial alleging as cause therefor the giving of said peremptory instruction, This 
motion was overruled. Judgment was rendered on the verdict in favor of 
appellee. Appellant appeals, assigning as error for reversal, the overruling of 
his motion for a new trial. 

[1] We are confronted at the outset of the consideration of this appeal 
with the contention of appellee, that the instruction, to the giving of which 
appellant complains, is not in the record. From an examination of the record, 
we think there has been a substantial compliance with section 2-2010, Burns’ 
1933, section 343, Baldwin’s Ind.St.1934, as amended by ‘Acts 1935, chap. 211, 
p. 1015, and that the instruction is in the record. The record also shows that 
the instruction and exception thereto were brought into the record by the 
original bill of exceptions, which is incorporated in the record and certified by 
the clerk. Spurlock v. State, 1916, 185 Ind. 638, 114 N.E. 209; Brewster v. 
State, 1917, 186 Ind. 369, 115 N.E. 54; Miller v. Berne Hardware Co., 1917, 64 
Ind.App. 473, 116 N.E. 54. 

[2] The double indemnity clause contained in the policy, on which appel- 
lant predicates his right of recovery, is in the following language: “The Double 
Indemnity will be payable upon receipt of due proof that the Insured died as a 
direct result of bodily injury effected solely through external, violent, and 
accidental means, independently and exclusively of all other causes, and of 
which, except in the case of drowning or asphyxiation, there is evidence by a 
visible contusion or wound on the exterior of the body, and that such death 
occurred within ninety days after the date of such injury; provided that the 
Double Indemnity shall not be payable if death resulted from self-destruction, 
whether sane or insane, or from military or naval service in time of war, or 
from any act incident to war, or from engaging in riot or insurrection, or 
from committing an assault or felony, or from participation in aeronautics, 
or directly or indirectly from disease or bodily or mental infirmity.” “The 
burden was on the appellee to allege and prove in his complaint a right to 
recover under the policy sued on.” Prudential Ins. Co. v. Sanders, 1930, 92 
Ind.App. 221, 173 N.E. 236, 237. 

[3] The parties hereto agree, that the courts of this state are committed to 
the doctrine that there is a distinction in law between accidenal means and 
accidental result, as announced in the cases of Husbands y. Indiana, etc., Acci- 
dent Ass’n, 1921, 194 Ind. 586, 133 N.E. 130, 35 A.L.R. 1184; Schmid v. Indiana, 
etc, Accident Ass’n, 1908, 42 Ind.App. 483, 85 N.E. 1032; Landress v. Phoenix 
Mutual Life Ins. Co., 1934, 291 U.S. 491, 54 S.Ct. 461, 78 L.Ed. 934, 90 A.L.R. 


1382. That is to say, that the result though unexpected is not an accident 
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within the meaning of the double indemnity clause of the policy here sued 
upon requiring death to be a “direct result of bodily injury, effected solely 
through external, violent and accidental means independently and exclusively 
of all other causes.” The means or cause must be accidental. If the death 
resulted from voluntary physical exertion or from intentional acts on the part 
of the insured, it was not accidental and not within the meaning of the terms 
of the policy under consideration. Or stated in another way, “If the result 
is such as follows from ordinary means, voluntarily employed, in not an 
unusual or unexpected way, it cannot be called a result by accidental means. 
But, if in the act which precedes the injury, something unforeseen, unexpected, 
unusual, occurs which produces the injury, then the injury has resulted through 
accidental means.” Schmid v. Indiana, etc., Accident Ass’n, supra (85 N.E. 
page 1034). 

[7] We have examined all the evidence in the record. There is no serious 
conflict. It shows that the insured was born March 6, 1906. On October 6, 
1928, he submitted to a physical examination by the company physician for 
the purpose of obtaining the life insurance policy upon which this action is 
predicated. The examining physician reported at that time, that Orey did not 
have hernia. On December 11, 1928, he was a strong, vigorous, healthy young 
man. For about four years previous to his death, he had worked for an 
employer engaged in farming and the operation of a sawmill. From the Spring 
of 1928 until his death, he had been engaged principally in hauling hardwood 
lumber with a two ton truck. He loaded and unloaded lumber on and off the 
‘truck. On the morning of December 11, 1928, Orey was seen driving the 
unloaded truck past a farm house toward the sawmill. Later during the same 
forenoon, he was seen driving the truck past the farm house toward the 
village of Adyeville. The truck at that time was loaded with lumber about 
as high as the cab on the truck. After passing this house, the truck was seen 
standing in the highway and Orey was seen on the ground at the rear of the 
truck bending over looking under it. There was a hill, quite steep at the top, 
between the point where the truck was standing in the highway and the 
village of Adyeville. About nine o’clock of the same forenoon, Orey was 
scen walking along the highway from the point where the truck was standing 
toward the village of Adyeville. He was about one hundred feet away when 
first observed by the witness who saw him at this time. He was staggering and 
vomiting and the overalls which he wore were torn down the right leg and 
were muddy at the knees. Orey entered the door of a store in the village 
and fell to the floor, and asvhe did so he said “I am dying, take me to a doctor.” 
Two young men placed him in an automobile and took him to the office of Dr. 
Adye in St. Meinrad. On the way to the doctor’s office, he suffered great pain 
and it was observed that he had a rupture. Upon examination, Dr. Adye dis- 
covered that Orey had a right scrotal strangulated hernia. He was unable to 
reduce it and called Dr. Lomax from Dale to assist him, but the joint efforts 
were not successful and Orey was taken to an Evansville hospital where he 
was operated on. His condition did not yield to treatment and he died on 
December 18, 1928. Witnesses who testified regarding the size of the pro- 
trusion varied in their opinions. Dr. Adye testified that in his opinion, it was 
about as big as a quart cup, could have been a little smaller. There was no 
evidence of an external blow, wound, bruise, broken skin or anything of that 
kind near or in the region of the hernia. The undertaker who cared for 
Orey’s body testified that there were some scratches on hoth his legs hetween 
the abdomen and his knees, varying in width from one-quarter of an inch to 
one inch and about three inches long, and these wounds had healed or were 
in process of healing. All of the expert witnesses who gave evidence on this 
subject testified that, in order to produce such a hernia as Orey suffered, 
it would require an unusual strain or exertion or an extreme external blow 
or trauma on the abdominal wall. On examination of the truck at the point 
where it had been left by Orey, a stone was found under the left hind wheel. 
There were tracks of a man in the earth around the truck. The self-starter 
would not start the truck, and the crank which was usually carried in the cab 
of the truck was found inserted in the front end of the motor. 


It thus appears that the only positive, controlling fact, deducible from the 
evidence and not based on an inference, was that Orey’s death was caused 
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from a strangulated hernia. There is no evidence in the record from which 
the cause of the hernia could be determined except by a resort to inferences, 

There is no direct evidence in the record that Orey suffered a blow, ra 
slipped, or strained himself, that he cranked the motor and in so doing injur 
himself, thus producing the hernia. The assumption of any one or all of these 
facts would have to be predicated upon an inference drawn from the evidence 
in the record. But if these facts were permitted to be inferred, in order for 
appellant to make a case under the terms of the double indemnity clause in the 
policy, it would be necessary to predicate another inference upon these 
inferences, namely that the blow, fall, slipping, strain or injury from crankin 
the motor was the result solely of external, violent and accidental means, an 
that it was not the result of ordinary means voluntarily employed in a not 
unusual or unexpected way. Under our decisions this method of proof is not 
permissible. 

“It is not sufficient for the employee to show that the employer may have 
been guilty of negligence; the evidence must point to the fact that he was. 
And where the testimony leaves the matter uncertain and shows that any one 
of half a dozen things may have brought about the injury, for some one of 
which the employer is responsible and for some of which he is not, it is not 
for the jury to guess between these half a dozen causes and find that the 
negligence of the employer was the real cause, when there is no satisfactory 
foundation in the testimony for that conclusion.” Quoted from Patton v. Texas 
& Pac. R. Co., 179 U.S. 658, 21 S.Ct. 275, 45 L.Ed. 361, by the Circuit Court of 
Appeals, 10th Circuit, in New York Life Ins. Co. v. Doerksen, 1935, 75 F.2d 96, 
98. A verdict of a jury will not be upheld which must rest on mere conjecture 
or speculation. Johnson v. Brady, 1915, 60 Ind.App. 556, 109 N.E. 230; Equitable 
Life Assur. Society v. Campbell, 1925, 85 Ind.App. 450, 150 N.E. 31, 151 N.E. 682. 

Finding no error, the judgment is affirmed. 


COMMONWEALTH LIFE INS. CO. v. MEADE’S EX’X. 
Court of Appeals of Kentucky. April 19, 1938. 
116 Southwestern Reporter (2d) 293. 
1. SUICIDE. 

A life insurance company and insured could limit company’s double indemnity 
liability for insured’s accidental death by excluding liability for death from self- 
destruction or bodily injury inflicted intentionally. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. SUICIDE. 

Evidence in action on life insurance policy, providing for double indemnity in 
case of insured’s death through accidental means other than self-destruction or 
another’s intentional act, that his death resulted from either suicide or bodily 
nee intentionally inflicted by another, barred recovery of double indemnity by 
plaintiff, 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Johnson County. 

Action by Edna Mae Meade, executrix under the will of J. Hobert Meade, 
deceased, against the Commonwealth Life Insurance Company on a life insurance 
policy. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Howes & Walker, of Paintsville, for appellant. 

Wheeler & Wheeler, of Paintsville, for appellee. 

REEs, Justice. 


The appellee recovered a judgment for $2,000 against the Commonwealth Life 
Insurance Company in an action on an insurance policy providing for double indem- 
nity in case of death, other than by self-destruction or the intentional act of 
another, effected solely through external, violent, and accidental means. 

The insured, J. Hobert Meade, died by gunshot, December 15, 1935. The 
Commonwealth Life Insurance Company insured his life by a certificate issued 
in accordance with and subject to the terms and conditions of a group policy 
which was issued and delivered to the Kentucky Bankers Association. The com- 
pany agreed to pay to his estate the sum of $1,000 upon proof of death, without 
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regard to its cause, or $2,000 in case of death resulting from accident, as defined 
by a provision, the pertinent parts of which follow: 

“The Company will pay double the Sum Insured upon receipt of due proof 
that the death of the Insured occurred while his insurance under this 
Group Policy was in force and effect, and resulted solely from bodily injuries 
caused directly, exclusively and independently of all other causes by external and 
violent and purely accidental means. * * * 

“The provision for Accidental Death Benefits shall be void and shall not 
apply if the death of the Insured resulted (a) from Self-Destruction, whether 
sane or insane, or any attempt thereat; (b) from bodily injury inflicted by the 
Insured or intentionally by another person.” 

At the time the policy was issued November 20, 1934, Meade was an employee 
of the First National Bank of Paintsville. His wife, Edna Mae Meade, who 
was named executrix in his will, sued appellant for $2,000. The petition alleged 
that the insured was accidentally killed by being shot by an unknown person; 
that his death resulted “solely from bodily injuries and independently of other 
causes by external and violent means”; and was not brought about by self- 
destruction, suicide, or any attempt thereat, nor from bodily injuries inflicted by 
the insured or intentionally by another person. In its answer the defendant 
conceded that the plaintiff was entitled to the face of the policy, less the sum of 
$4.03, which was due it as the last semiannual premium, and it tendered and 
offered to the plaintiff the sum of $995.97. It denied that the insured was acci- 
dentally killed by being shot by an unknown person, or that his death resulted 
solely from bodily injuries caused directly or independently of other causes by 
external, violent, or accidental means, and specifically denied that his death 
was not brought about by self-destruction or from bodily injuries inflicted by 
him or intentionally by another person. It alleged affirmatively that the death 
of the insured was caused by either bodily injury inflicted by him or intentionally 
by another person or persons, and that in either event the plaintiff was not entitled 
to recover accidental death benefits. At the conclusion of plaintiff's evidence, 
and again at the conclusion of all the evidence, the defendant moved for a per- 
emptory instruction in its favor, and, in each instance, the motion was overruled. 
The case was submitted to the jury, which returned a verdict in favor of the 
plaintiff for the full amount claimed. 


The appellant argues that the evidence shows conclusively the insured com- 
mitted suicide, which exempts it from liability under the double indemnity clause 
of the policy; but, if wrong in this, that his death resulted from bodily injury 
intentionally inflicted by another person, in which event it is also exempted from 
liability by an express provision of the policy. Complaint is also made of the 
instructions and certain’ evidence which was admitted over appellant’s objections, 
but, in view of our conclusion that appellant’s motion for a peremptory instruction 
in its favor should have been sustained, it is unneccessary to consider or determine 
other questions discussed in briefs. 

The plaintiff introduced a number of witnesses to combat appellant’s theory 
that the insured committed suicide. The insured was general bookkeeper of the 
First National Bank of Paintsville, and on Saturday afternoon, December 14, 
1935, one of the officers of the bank discovered certain discrepancies in his books. 
Examination of the books was continued the following morning, and additional 
discrepancies were discovered. An audit of the books after Meade’s death 
disclosed a shortage of approximately $10,000. About 10:30 o’clock Sunday 
morning, December 15, Meade was called to the bank and asked to explain the 
discrepancies. He said they were mistakes; but it does not appear that any charges 
were made against him at that time. Late that afternoon, he drove his wife 
and two children to church to attend an Epworth League meeting, and told 
her he would return in time for church services. He told her he was going to 
drive to his uncle’s, Tom Meade’s, in the country. He did not return, and after 
the church services, Mrs. Meade went to the home of the pastor, Rev. O. J. 
Polley; and waited until 10 o’clock. She then became alarmed, and, accompanied 
by Mr. and Mrs. Polley, she started in search of her husband in Polley’s car. 
They found his car parked on the side of the road about five miles from Paintsville, 
and about two miles from the home of Tom Meade. The left front door of the 
car was locked and the right front door was open. The insured was sitting in 
the driver’s seat slumped over the steering wheel with a bullet hole through 
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his head. He had been dead several hours. The bullet had entered just above 
and slightly behind his right ear, and had passed out above his left eye. There 
were two bullet holes through the glass of the left front door of the car, and one 
bullet hole through the left rear door. A .38 caliber pistol was found hanging 
on the third finger of the insured’s right hand. It contained one empty shell and 
two loaded shells. The bullet which killed the insured had passed through the 
band of his hat, and the hat was powder burned, indicating that the shot had been 
fired at close range. Several witnesses testified that the fatal wound was produced 
by a .32 or a .32-20 caliber pistol. Two.empty .32-20 shells were found on the 
side of the road near the right front door of the car. There was also proof that 
a man’s tracks leading from the right front door of the car up the road could 
be seen. 

|1,2] The evidence in regard to the size of the bullet which caused the 
fatal wound is far from convincing, but it may be conceded, for the sake of 
argument, that the evidence was sufficient to take the question of suicide to 
the jury. If the insured did not commit suicide, then, necessarily, he was shot 
and killed by another person, and the proof shows conclusively that if this is true 
the shooting was intentional. In fact, the appellee insists that the insured was 
murdered, but argues that this does not preclude her from recovering under the 
double indemnity clause of the policy, and she cites and relies upon Davis vy. 
Massachusetts Protective Association, 223 Ky. 626, 4 S.W.2d 398, 400. In the 
Davis CaSe, it does not appear that the policy contained a clause similar to the 
one relied upon by the appellant in this case, exempting the insurer from liability 
if the death of the insured resulted from bodily injury inflicted intentionally by 
another person. The policy merely insured Davis against loss resulting from 
bodily injuries effected directly or independently of all other causes by accidental 
means, and due solely to external, violent, and involuntary causes. Davis and 
one Bennett were engaged in a scuffle over a pistol in the possession of Bennett, 
and, while they were engaged in the struggle, the pistol was discharged and 
Davis was fatally wounded. It was held that even though Bennett intentionally 
fired the shot, yet, as to Davis, the injury was brought on by accidental means. 
The opinion clearly distinguished the case from the cases in which the policy con- 
tained a provision exempting the insurer from liability if the injurv was inflicted 
intentionally by another. Such a provision has been upheld by this and other 
courts in numerous opinions. Jefferson Standard Life Insurance Company v. 
Myers, 256 Ky. 174, 75 S.W.2d 1095; Owens v. National Life & Accident Insurance 
Company, 234 Ky. 788, 29 S.W.2d 557; Oaks’ Adm’r v. Standard Accident Insur- 
ance Company, 230 Ky. 793, 20 S.W.2d 978; Smith v. Federal Life Insurance 
Company,. 219 Ky. 56, 292 S.W. 470: Bryant’s Adm’r vy. Kentucky Central Life 
& Accident Insurance Company, 216 Ky. 806, 288 S.W.+766; Hutchcraft’s Ex’r 
v. Travelers’ Insurance Company, 87 Ky. 300, 8 S.W. 570, 10 Ky. Law Rep. 
260, 12 Am.St.Rep. 484; Cooley’s Briefs on Insurance, 2d Edition, vol. 6, pp. 
5363-5373; Annotation in 56 A.L.R. 685. In Davis v. Massachusetts Protective 
Association, supra, relied upon by appellee, the court said: “It would appear, 
therefore, that an insurance company may limit its liability by providing specifi- 
cally against liability in the event the injury is caused by the intentional act of 
the insured or by any other person. However, the intentional act of some other 
person in inflicting the injury does not take the injury out of the class of 
injuries effected directly by external, violent, or accidental means, without a 
specific exemption from sich liability.” 

In the present case, a specific exemption from such liability was contained 
in the policy. The insurance company and Meade had the right to limit by their 
agreement as it is set out in the policy, its liability to his estate for his death 
resulting through accidental means, and.it is our duty to enforce in this respect 
the policy as it is written. The facts show that the death of Meade resulted from 
suicide or bodily injuries intentionally inflicted by another. In either event, the 
policy specifically exempts the appellant from liability under the double indemnity 
clause. 

The judgment is reversed for further proceedings consistent herewith. 
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7ETNA LIFE INS. CO. v. SHEMWELL. 
Court of Appeals of Kentucky. April 22, 1938. 
116 Southwestern Reporter (2d) 328. 
3. TOTAL DISABILITY. 
The total and permanent disability provisions of a life policy will not be given 
a strict or verbatim construction. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
4, PERMANENCY. 

In action on total and permanent disability clause of life policy, evidence 
of total, permanent disability held sufficient to take the case to the jury and 
to sustain jury’s verdict for the insured. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, McCracken County; Joe L. Price, Judge. 

Action by Clifton Shemwell against the Aitna Life Insurance Company on a 
total and permanent disability clause of a life insurance policy. From an adverse 
judgment, the defendant appeals. 

Reversed and remanded. 

C. C. Grassham, of Paducah, for appellant. 

Jack E. Fisher and Holland G. Bryan, both of Paducah, for appellee. 

RATLIFF, Justice. 

On December 27, 1927, appellee purchased of appellant an insurance policy in 
the sum of $10,000. For an additional premium or consideration there was attached 
to the policy a rider which is made a part of the contract, providing for the 
payment of disability benefits in case of total and permanent disability of the 
insured, as follows: 

“If, before default in payment of premium, the insured becomes totally and 
permanently disabled by bodily injuries or disease and is thereby prevented from 
performing any work or conducting any business for compensation or profit, the 
following benefits will be available: 

“When such disability occurs before age sixty a waiver of the payment of 
premiums falling due during such disability and an income of ten dollars a month 
for each one thousand dollars of the sum insured payable to the life owner, each 
month in advance during such disability. 

“If, before attaining the age of sixty years the insured becomes totally disabled 
by hodily injuries or disease and is thereby prevented from performing any work 
or conducting any business for compensation or profit for a period of ninety 
consecutive days then, if satisfactory evidence has not been previously furnished 
that such disability is permanent, such disability shall be presumed to be per- 
manent. In such case, benefits shall accrue from the expiration of the said ninety 
days, but not from a date more than six months prior to the date that evidence 
of such disability satisfactory to the Company is received at its Home Office. No 
benefit shall accrue prior to the expiration of said ninety days unless during that 
period evidence satisfactory to the Company is received at its Home Office while 
the insured is living that the total disability will be permanent, in which event 
benefits will accrue from the commencement of disability. * * * 

“The henefits under this provision are conditioned upon evidence of the 
continuance of total disability of the insured satisfactory to the Company being 
furnished when requested and upon the representatives of the Company being 
permitted to examine the insured at any time, but such evidence or examination 
shall not be required oftener than once a year after the expiration of two years 
from the acceptance of such evidence. If it shall appear to the Company that the 
insured is able to perform any work or conduct any business for compensation 
or profit after a claim has heen allowed, then, except in case of the irrecoverable 
loss of the entire sight of both eyes, or the irrecoverable total and permanent loss 
of the use of both hands or of both feet, or of such loss of one hand and one foot, 
disability benefits shall cease.” 

Appellee became sick in November, 1934, and, upon notice and satisfactory 
proof as provided in the policy, appellant paid appellee disability benefits until 
August 18, 1935, in accordance with the cortract. 

Pursuant to a provision of the policy quoted above, appellant requested 
appellee to go to Louisville and submit himself to a doctor’s examination at the 
company’s expense, and in compliance with this request about September 19, 1935, 
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he was examined by Dr. Charles W. Jefferson and Dr. J. D. Allen, of Louisville, 
Ky. As a result of this examination appellant concluded that appellee’s physical 
condition was such that he was no longer entitled to waiver of premiums and 
payment of disability benefits and it ceased to pay same—the last payment having 
been made on the date stated above, August 19, 1935. On December 12, 1936, 
appellee brought this suit to recover of appellant the disability benefits provided 
in the policy, from August 18, 1935, to the date of filing the suit—claiming that 
his permanent and total disability was and had been continuous and the appellant 
wrongfully ceased payments of same. 

By appropriate pleadings the issues were made and a trial had before a jury 
in June, 1937, resulting in a verdict and judgment thereon in favor of appellee 
in the sum of $1,600. Appellant has appealed from that judgment, insisting on 
a reversal of same upon the grounds (1) that the evidence was insufficient to 
sustain appellee’s claim and that the court erred in refusing to peremptorily instruct 
the jury to find a verdict for appellant; and (2) the instructions given by the court 
were erroneous. We will discuss these points in the order stated. 

At the time appellee took out the policy he was engaged in buying and selling 
livestock and maintained a stockyard; and in 1933 he was elected sheriff of 
McCracken county and during his illness his chief occupation was that of sheriff 
and he was still engaged in the livestock business. 

Drs. Jefferson and Allen were the only doctors who examined appellee in 
September, 1935, and Dr. Bradley only had attended him since March, 1935, but 
other doctors had examined and attended him from the beginning of his illness 
in November, 1934, up to and including a part of the year 1935 and after the suit 
was brought in December, 1936. 

Appellee testified that he became seriously ill on ‘November 20, 1934, and had 
eight or nine doctors attending him; that he had gas on his stomach and had a 
fainting spell and fell in the bathroom of the hospital and broke his shoulder; that 
any kind of excitement “tears me all to pieces”; that he had a bad case of fistula 
and was operated on and since then he had had no control over his bowels. He 
went to the Illinois Central Hospital about the middle of January, 1935, and stayed 
until February 26, 1935, and was so sick that he did not know very much at that 
time. He then went home and continued under the care of doctors and a nurse. 
In June, 1935, on the advice of doctors, he went to Dawson Springs and stayed 
there three months. However, during this period he went home and back occa- 
sionally but some one took him in a car. In December, 1935, at the direction of 
the doctors he went to the hospital at Mayfield and was operated on and stayed 
three or four weeks and they then took him home in an ambulance. They sent 
him back to the hospital the second time and he again stayed three or four weeks 
and had made several other trips to the hospital since then. In November, 1936, 
he went to Atlanta, Ga., but was driven in a car by another person. He came hack 
and went to bed in the latter part of November, and stayed there until the 19th 
of January following (1937). He was asked whether or not he had been able 
to perform any of the duties he was engaged in in December, 1927, at the time 
the policy was issued and he said he gave orders only hut was not able to do 
any work. 

Tt is further disclosed by appellee’s evidence that he had a number of deputy 
sheriffs and a hookkeeper in the sheriff’s office and these deputies and bookkeeper 
did practically all the work pertaining to the sheriff’s office, except that appellee 
at times when he was present supervised and directed the work but did practically 
no work himse!f except in a supervisory capacity. He also had a manager at 
his stockyard who looked after that business, and he visited the stockyards occa- 
sionally and perhaps did some buying of livestock, but his employee did the 
substantial part of the work and appellee acted only in advisory canacitv in that 
business. He admitted that large sums of money passed through his office and 
hands as sheriff which was deposited in the bank and dishursed, but his hookkeeper 
made out all checks and he signed them. 


Dr. E. W. Jackson testified that appellee was afflicted with gastrointestinal 
neurosis, which means a nervous upset of the intestines, and that he was phvsically 
unable to perform the duties of the office of sheriff at the time he, Dr. Jackson, 
examined him and was treating him. 

According to the evidence of Dr. Bradley who had treated appellee from 
the beginning of his illness almost contiauously up to the time of the trial, 
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appellee was physically unable to attend to his duties as sheriff or other business 
except in a supervisory capacity, and was not able to do a full day’s work like 
he did before he was sick. Dr. Bradley was asked: 

“Q. From your observation of him is the condition of his health, his nerves, 
etc. such as he can transact the duties of his office or business? A. I think he 
could transact some business, but I don’t think he is capable of getting right down 
to doing the regular work of his office or business.” 

The evidence of other doctors who testified for appellee was along the same 
line as that indicated above. 

Drs. Allen and Jefferson, to whom appellee was sent by appellant for examina- 
tion, were introduced in behalf of appellant and their testimony is not as favorable 
to appellee as the evidence of the other doctors. They give it as their opinion 
that appelleee is not totally and permanently disabled from performing the 
substantial duties of his business. 

{1, 2] It might be said that the verdict of the jury is contrary to the prepond- 
erance of the evidence, yet it is the well-known rule that the courts are not 
authorized to reverse the verdict of a jury upon the grounds that it is contrary 
to the preponderance of the evidence, unless the verdict is so flagrantly against 
the evidence as to raise the presumption that it was rendered under passion or 
prejudice. While a mere scintilla of evidence is not sufficient to sustain the verdict 
of a jury, yet, if there is any evidence of a substantial and probative nature to 
sustain the verdict, the courts are unauthorized to disturb it. 

[3] True it is the evidence discloses that appellee is not totally disabled to 
perform any work or do anything pertaining to his business, and, if the exact 
language of the policy be adhered to, a different question might be presented. 
However, it is the well-known rule that i:.surance policies like and similar to the 
one in this case will not be given a strict or verbatim construction. 

In Bankers’ Life Company v. Green, 256 Ky. 496, 76 S.W.2d 276, it was held 
that although the insured may be able to act in an advisory capacity or be present 
does not mean that he is able to do the actual work necessary to carry on his 
office and business. And, in Henderson vy. Continental Casualty Insurance Com- 
pany, 239 Ky. 93, 39 S.W.2d 209, it is pointed out that, even though the insured 

able to do some of the things pertaining to his office and business, yet if he is 
ant able to do all the work necessary to carry on his office and business, then he 
is permanently and totally disabled in contemplation of the policy. 

In Equitable Life Insurance Company of Iowa v. Hauser, 269 Ky. 374, 107 
S.W.2d 282, 283, it is said: “We have a number of times decided that total and 
permanent disability does not mean utter helplessness or absolute dependency 
or to be without hope of regaining his health, or of improvement. Davis v. 
New England Mutual Life Insurance Company of Boston, Massachusetts, 263 
Ky. 568, 92 S.W.2d 822; Mutual Life Insurance Company of New York v. Dause, 
256 Ky. 448, 76 S.W.2d 233, 236: Consolidation Coal Company v. Crislip et al., 
217 Ky. 371, 289 S.W. 270; A&tna Life Insurance Company v. Daniel, 251 Ky. 760, 
> W.2d 1025: Travelers Insurance Company v. Turner, 239 Ky. 191, 39 S.W.2d 

There is considerable evidence in the present case tending to show that appellee 
was at the time of trial, and had been since the beginning of his illness in Novem- 
her, 1934, unable to attend to or perform the substantial duties of his office as 
sheriff and other business in which he was engaged at the time of the issuance 
of the policy. 

[4] Viewing the evidence as a whole, it is our conclusion that the evidence is 


not only sufficient to take the case to the jury but also sufficient to sustain the 
verdict. 


2. Instructions Nos. I and II are complained of. Instruction No. I reads: “If 
you shall believe from the evidence in this case that the plaintiff, Clifton Shemwell, 
Was at any time between the 18th day of August, 1935, and the 12th day of 
December, 1936, totally and permanently disabled by bodily injuries or disease, and 
thereby prevented from performing all of the substantial acts required of him 
in his occupation or substantially conducting any business ad compensation or 
profit. then the law is for the plaintiff and you will so find, but unless you shall 
so believe from the evidence, the law is for the defendant and you will so find.” 

The vice complained of in this instruction is that it fixes permanent disability 
for a short duration of time or a period between two fixed comparatively short 
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dates, and authorized the jury to find that appellee was permanently disabled 
between the dates set out. It is insisted that this instruction is erroneous under 
the approved definition of the word “permanent” as meaning “wholly” “continuing” 
“changeless”, etc. 

Instruction No. II is complained of because the word “permanently” is 
omitted and allowed the jury to find for appellee whether he was “permanently” 
disabled or not. 

[5] It may be conceded that Instructions Nos. I and II, standing alone, were 
erroneous, but in view of Instruction No. III, which reads as follows: “Unless 
you shall believe from the evidence that between August 18th, 1935, and December 
12th, 1936, the plaintiff was totally and permanently disabled, by bodily injuries or 
disease, and thereby prevented from substantially performing any work or 
conducting any business for compensation or profit, then the law is for the 
defendant and you will so find,” it appears that the error in instruction No. II was 
cured. It is seen that by instruction No, III, before the jury could find for 
appellee, it was required to believe that he was both totally and permanently 
disabled. However, as the case must be reversed or another error in the instruc- 
tions, we express no opinion as to whether the errors complained of in ‘instructions 
Nos. I and II, read in connection with No. III, are sufficient:to authorize a reversal. 

It is next insisted that the court erred in failing to define to the jury the terms 
“total and permanent disability,” as used in the policy. It is stated in brief of 
appellant that motion was entered for the court to define the words “total and 
permanent disability,” but we are unable to find the motion in the record. However, 
the bill of exceptions recites that defendant by attorney entered such motion and 
moved the court to define those terms and the court overruled said motion. 
However, we do find in instruction “X,” offered by appellant and refused by the 
court, language amounting to a definition of the terms “totally and permanently.” 
This instruction tells the jury in substance that, if it believes from the evidence 
that plaintiff was at any time from the 18th day of August, 1935, to the ——— day 
of December, 1936, or at any time betweer said dates, “continuously and wholly 
disabled,” etc. The word “wholly” means “totally” and the word “continuously” 
means without interruption. 

[6, 7] While it is not necessary for the court to define for the jury terms or 
language when the meaning of them is commonly known and understood by the 
lay public, this rule is not applicable to language or terms which are not commonly 
understood by the lay public, but only by persons versed in the subject matter in 
connection with which they are used. While such terms as “permanently and 
totally disabled” are presumed to be understood by people familiar with the insur- 
ance business, or lawyers or other people having training in such subject, vet it 
is doubtful that the meaning of such terms could be fully understood or appre- 
ciated by a lay jury, without the aid of a definition of them. 

In Prudential Tnsurance Company of America v. Johnson, 265 Ky. 767, 97 
S.W.2d 793, 795, it is said: “The policy does not use the word ‘total’ or ‘totally,’ 
hut uses ‘wholly’ which, of course, means substantially the same thing as ‘totally.’ 
On another trial the court will submit the question whether Johnson was per- 
manently and wholly disabled, and by a separate instruction will define the terms 
‘permanently’ and ‘wholly. ” See, also, Commonwealth Life Insurance Company V. 
Ovesen. 257 Ky. 622, 78 S.W.2d 745, and cases cited therein. 

Unon another trial of the case the court will modify instructions Nos. T and 
II as indicated herein and will also define by separate instruction the term “pert- 
manently and totally disabled” as used in the policy, if requested to do so. 

For the reason stated, the judgment is reversed and remanded for proceedings 
consistent with this opinion. 


MAJESTIC LIFE ASS’N v. SOWDER. 
Court of Appeals of Kentucky. April 26, 1938. 
116 Southwestern Reporter 645. 
1. SERVICE ON AGENT. 

The statute dealing with service of process on a foreign insurance com- 
pany is applicable to a foreign insurance company doing business within the 
state, and service thereunder on its agent within the state is valid. Ky.St. 
$§ 631. 


(For other cases, see Insurance, Dec. Dig. § 627[1].) 


. 
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2. SERVICE OF PROCESS. 

A foreign corporation, which had an agent within the state soliciting 
members, taking applications for life insurance, and collecting the first 
premium or first installment of dues, whether an insurance company or not, 
was amenable to process served on that agent, where he was still its agent at 
time of service and co-operated with beneficiary in filling out proofs necessary 
to establish the claim. Ky.St. § 631. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

Appeal from Circuit Court, Rockcastle County. 

Action by William J. Sowder against the Majestic Life Association on a 
life policy issued on the joint lives of himself and his wife, Mary Jane Sowder, 
deceased. From a default judgment entered in favor of the plaintiff, the 
defendant appeals. 

Judgment affirmed. 

Williams & Denny, of Mt. Vernon, for appellant. 

J. J. Felton and H. J. McClure, both of Mt. Vernon, for appellee. 

Strires, Chief Justice. 

This is an appeal from a judgment of the Rockcastle circuit court, entered 
by default, in favor of appellee, William J. Sowder, and against appellant, 
Majestic Life Association in the sum of $1,000, under a certificate of insurance 
issued on the joint lives of appellee and his wife, Mary Jane Sowder, deceased. 
The certificate was issued in March, 1935, and Mrs. Sowder died in November, 
1935. The certificate of insurance was taken by appellee and his wife at the 
instance of one M. LL. Hamlin, who solicited its purchase, attended to the 
proper making out of the .application, and collected the first premium. It is 
not disputed that Mr. Hamlin deducted his commission from the first premium 
and forwarded the balance, with the application, to the appellant at its home 
office in Denver, Colo., where the application was accepted and the certificate 
issued. It is likewise undisputed that premiums were thereafter sent directly 
to appellant in Denver. 

On the death of Mrs. Sowder proofs were sent to appellant, and, on its 
failure to pay, this action was filed. Process was issued and served on M. L. 
Hamlin. 


Appellant entered its appearance specially and moved to quash the return 
on the summons. 


[1, 2] If appellant was doing business in Kentucky, there can be little 
doubt as to the application of section 631 of the Kentucky Statutes and the 
validity of the service of summons. Mutual Benefit Life Insurance Company 
v. First National Bank, 160 Ky. 538, 169 S/W. 1028. It is argued, however, 
that appellant is not an insurance company and that section 631 does not, 
therefore, apply to the instant situation. We do not find it necessary to deter- 
mine at this time whether appellant is an insurance company within the mean- 
ing of the statute or not. The question is only superficially presented in 
briefs, and we therefore prefer not to consider it. Certainly appellant is a 
corporation, and it had an agent in Kentucky soliciting members, taking appli- 
cation, and collecting the first premium or first installment of dues. The very 
agent who solicited the application for the policy here involved is the agent 
upon whom the process was served. He was still appellant’s agent at the 
time of service. It appears that he co-operated with appellee in filling out 
the proofs necessary to establish the claim. The application was made in 
Kentucky, and the policy was here delivered. It is entirely reasonable to hold 
that the corporation is amenable to process in this suit whether it is an insur- 
ance company or not. It voluntarily came into Kentucky through its agent, 
Hamlin, and it should be subject to the jurisdiction of the courts of this state 
as to any matters arising through that agency. There can be no question but 
that Hamlin had authority to act on behalf of appellant. It follows that the 
trial court properly sustained the service of summons. No other authority 
need be cited than the extended discussion in Farmers’ & Merchants’ Bank of 
Catlettsburg v. Federal Reserve Bank of Cleveland, (D.C.) 286 F. 566, 

{3] After the trial court overruled appellant’s plea to the jurisdiction in 
August, 1936, appellant took no further step in the case until January 5, 1937 
(which was not a rule day and was in vacation), when it undertook to file a 
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special and a general demurrer and an answer in the clerk’s office without 
notice to appellee as required by Civil Code of Practice, § 108. Thereafter 
appellee moved to strike these pleadings from the files, and this motion was 
sustained. Appellant made no effort to explain its delay in filing the pleadings, 
nor to refile them upon proper notice or at a proper time, but suffered judg- 
ment to go against it by default. The only remaining question, therefore, is 
whether or not the trial court properly struck out the pleadings under the 
circumstances. This court can only correct errors that appear from the record. 
If none exists, then we are powerless to act. 

Section 108 of the Civil Code of Practice provides: “The filing of an answer 
cr subsequent pleading in the clerk’s office during vacation, within the time 
allowed, with notice thereof to the adverse party, or his attorney, shall be 
equivalent to a filing in court.” 

[4-5] Obviously, notice to the adverse party, unless waived, is an essential 
adjunct to the filing under this section in vacation. Compare Kohlman y. 
Moore, 175 Ky. 710, 194 S.W. 933. Appellee was given no notice. Unless we 
are completely to nullify the provisions of section 108 by the simple expedient 
of refusing to enforce it, it is clear that appellee took the proper step in moving 
to strike the demurrers and answer from the files, and the trial court did the 
only thing it could do under the circumstances in sustaining the motion. 

[6, 7] A motion by appellant, thereafter, to refile the pleadings or an offer 
to file them while plaintiff or his counsel were present before the court would 
have received the sympathetic consideration of the chancellor, or, if not by 
him, certainly by this court. As the matter stands, however, there is no error 
in the record. We cannot speculate as to the propriety of the defenses asserted 
in the answer which was not filed or offered to be filed after the motion to 
strike was sustained, and we are pointed to no defect in the petition which 
would render a default judgment improper. We have no choice but to give 
effect to the provisions of the Code as it is written. 

Judgment affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. ADAMS. 
Court of Appeals of Kentucky. May 13, 1938. 
117 Southwestern Reporter (2d) 200. 
TIME OF DISABILITY. 

A verdict for an insured employee for total disability from disease under a 
group policy on evidence that alleged disability occurred on the day he returned 
to work and was discharged, although he said at the time that he had recov- 
ered from previous intermittent illness and although he did not seek medical 
attention until almost a year later, was flagrantly against the evidence. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Appeal from Circuit Court, Johnson County. 

Action by Harry Adams against the Equitable Life Assurance Society of 
the United States for alleged total disability from disease. Judgment for plain- 
tiff, and defendant appeals. 

Reversed. 

William Marshall Bullitt, Eugene B. Cochran, and Bruce & Bullitt, all of 
Louisville, for appellant. 

John Harrington, of Paintsville, for appellee. 

Drury, Commissioner. 

In an opinion which may be found in 259 Ky. 726, 83 S.W.2d 461, this court 
reversed a judgment Harry Adams had obtained against the present appellant. 
After the return of the case a second trial was had, which resulted in a 
similar verdict, and reference is now had to the former opinion for the facts 
and the amount of this verdict. 


In the former opinion it was held that Adams had first given notice of his 
disability on the 27th day of March, 1933, and he could not recover for any 
disabilities which began more than 12 months before that time. 

Upon the return of the case Adams filed an amended petition in which he 
says: 

“Plaintiff says that by mistake or oversight in drafting his original petition 
herein, the following statements occur on third page and third paragraph, also 
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on fourth page, and fourth line of the prayer, ‘that the plaintiff became per- 
manently disabled on the 10th day of March, 1932,’ which statement plaintiff 
withdraws from said petition, and this action, and in lieu thereof, and for 
amendment to his original petition after re-affirming each and every allegation 
of his original petition herein, except the statements withdrawn as above 
referred to and makes same a part hereof. 

“He says that while the policy referred to in the original petition herein 
was in full force and effect, to wit the.3lst day of March, 1932, that he became 
permanently and totally disabled by reason of a disease known as ‘Chronic 
Valvular Heart Disease, and disease of the entire body, and that by reason of said 
disease on the 3lst day of March, 1932, he became permanently and totally disabled.” 

By the terms of this contract of insurance Adams was only insured during 
the time that he was employed by the Consolidation Coal Company. He was 
discharged from the coal company’s employment some time in the day of 
March 31, 1932, which it will be noted is the day upon which he says in his 
amended petition that he became permanently disabled. Thus he has limited by 
his pleading the time for the onset of his permanent disability to that period 
which elapsed between the earliest part of that day and that time in the same 
day at which he was discharged, thus setting for himself a very narrow limit 
of time in which his permanent disability had to begin. 

Adams was taken sick on December 24, 1931. As a result of that illness he 
did not work again until February 23, 1932. On March 12, 1932, Adams had 
to quit work again, but claims he had completely recovered on the 30th of 
March, 1932, and presented himself for work on the next day, March 31, 1932, 
at which time the Coal Company discharged him. Adams claims that during 
these periods of time he was merely temporarily disabled and admits that he 
had been paid for those periods and now claims and has recovered a permanent 
disability which overtook some time in the early part of the day of March 31, 
1932. 

We do not know how serious these disabilities were, but the doctors at the 
Golden Rule Hospital testify that Mr. Adams first came to see them about his 
condition on March 23, 1933, almost a year after the onset of what he now 
claims is a total, permanent disability that had overtaken him on the 3lst day 
of the previous March, 

Divers questions are raised regarding the action of the court in permitting 
this petition to be thus amended and regarding the rulings made on the evi- 
dence, but we are deciding but one question and are reserving the others. The 
question we are deciding is that this verdict is flagrantly against the evidence, 
and it is therefore reversed. 

Judgment reversed. 


RAY v. LIBERTY INDUSTRIAL LIFE INS. CO. No. 16893. 
Court of Appeal of Louisiana. Orleans. May 2, 1938. 
180 Southern Reporter 855. 

3. LIMITATION OF ACTION. 

_ Under statute providing that filing of a suit in a court of competent juris- 
diction shall interrupt all prescriptions against all defendants, action upon a 
life policy prescribing suit unless commenced within one year after maturity 
of policy or death of insured, which was commenced more than one year after 
cause of action accrued but within one year after an earlier suit upon policy 
was dismissed, was not barred by the contractual limitation. Civ.Code, art. 
3484; Act No. 39 of 1932, § 1. 


(For other cases, see Insurance, Dec. Dig. § 622[6].) 


Appeal from First City Court of New Orleans; W. Alex, Bahns, Judge. 

_ Action upon a life policy by Mrs. Octavia Ray against the Liberty Indus- 
trial Life Insurance Company. From a judgment for the plaintiff, defendant 
appeals. 

Affirmed. 

Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for 
appellant. 

Cabral & Graham, of New Orleans, for appellee. 

JANIVER, Judge. 
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On November 15, 1937, Octavia Ray filed this suit as duly designated 
beneficiary in a policy of life insurance issued by Liberty Industrial Life Insur- 
ance Company on the life of Albert Robertson. She alleged the death of 
Robertson and the refusal of the insurer to make payment under the policy. 
She averred that she had “ * * * delivered to defendant insurance company 
the policy” and “the proofs of death, * * * all of which were satisfactory and 
accepted by defendant company, and all of which were furnished on forms sup- 
plied by defendant company.” She prayed for judgment in the sum of $255, 
the face amount of the policy. 

Defendant filed a plea of prescription based on a policy stipulation reading 
as follows: “No suit shall be maintainable to enforce the performance of this 
contract until ten days after filing, in the Principal Office of the Company, of 
the above named proof or (of) prior death, or unless such suit shall be com- 
menced within one year next after such maturity or the death of the person 
insured under this Policy.” 

In connection with the plea of prescription defendant insurer averred that 
the insured, as ‘set forth in the petition, had died on September 17, 1936, and 
that proof of death had been filed on September 21, 1936, and contended that 
the one year granted by the policy—within which suit might be brought—had 
commenced on October 1, 1936, ten days after the filing of the proof of death, 
and had expired on October 1, 1937. 

The plea of prescription was overruled and, after a trial on the merits, 
there was judgment for plaintiff as prayed for. Defendant has appealed and 
in this court its counsel have addressed themselves solely to the plea of 
prescription. 

Counsel for plaintiff, conceding, of course, that when the suit was filed 
there had already elapsed more than one year and ten days from the day on 
which the proof of loss was filed, maintain that, nevertheless, for several 
reasons, prescription had not accrued. 

First, they declare that the quoted condition is vague and fixes no definite 
time at which the year commences to run, and they further contend that, if the 
time fixed can be considered as definite, that time, at the earliest, is ten days 
after “satisfactory” proof of loss is furnished, and that it has never com- 
menced to run since there has never been furnished proof of death sufficiently 
“satisfactory” to the insurer to induce it to make payment. 

Second, they maintain that during the said year negotiations looking to a 
settlement of the controversy were conducted and they assert that, as a matter 
of law, a prescriptive period is halted during negotiations and recommences 
only after such negotiations have been definitely terminated. 

Third, they point to an earlier suit on the same policy in which this court, 
on appeal, held that the then plaintiff, which had sued as assignee of the present 
plaintiff, had not secured proper assignment, and they argue that that earlier 
suit interrupted prescription. 

We shall consider these contentions in reverse order. 

Plaintiff, relying upon the earlier suit as interrupting prescription, calls 
attention to many cases in the reports of this state in which our courts have 
interpreted the provisions of the various articles of the Civil Code touching 
upon prescriptive periods and upon the various circumstances which tend to 
interrupt the running of prescription. Plaintiff also cites many cases here 
and elsewhere, in each of which it was held that an earlier unsuccessful suit 
had interrupted the limitation period. In some the citations in the earlier 
suits had been defective; in others the courts in which the earlier suits had 
been filed had been without jurisdiction; and in others the earlier suits had 
been dismissed for technical reasons, but in each it was held that the earlier 
suit was sufficient to interrupt prescription. 


[1] Without further reference to those and other cases, we deem it sufficient 
to say that, even prior to the enactment of Act No. 39 of 1932, to which we shall 
later refer, it had been well settled that the running of prescription was inter- 
rupted by an earlier suit which fairly apprised the obligor of the existence of 
the claim, and that technical defects as to parties plaintiff or in citation di 
not alter the situation, and, as we have said, this rule was well established as 
the result of the provisions of the Civil Code—notably article 3484—even before 
the enactment of the statute to which we have referred. 
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In 9 Tulane Law Review, page 286, in an article entitled “Prescription— 
Interruption,” appears the following: “ * * * Numerous cases have held that 
although there is some mistake as to the parties plaintiff, nevertheless the suit 
will interrupt prescription. Blanc v. Dupre, 36 La.Ann. 847, supra (suit by 
curator of succession whose appointment was null); Flower v. O’Connor, 1841, 
17 La. 213 (suit by surviving partner of a firm who was non-suited because of 
lack of authority to represent the others); Becnel v. Waguespack, 1888, 40 La. 
Ann. 109, 3 So. 536 (suit by one co-owner for damage by trespass); Wolf & 
Sons v. New Orleans Tailor-Made Pants Co., 1903, 110 La. 427, 34 So. 590 (suit 
by individuals in their own names for tort to commercial partnership). This 
is in line with the French jurisprudence, in that the plaintiff need not have the 
capacity to sue in order to interrupt prescription. Huc, Commentaire du Code 
Civil XTV (1902) No. 386, p. 488; Baudry-Lacantinerie et Tissier, op. cit. supra 
No. 484, p. 369.” 

Here the earlier suit, which was filed on November 6, 1936, was an attempt 
te collect on the identical policy which is the foundation of the present suit. 
The defendant was the same and the plaintiff in that suit—Strudwick Funeral 
Home, Inc.—claimed to be the assignee of the beneficiary, Octavia Ray, who 
is the plaintiff in the present suit. That suit was dismissed by us on Novem- 
ber 2, 1937, so that it was actually pending for almost one year and would 
amply serve to extend the prescriptive period if plaintiff’s contention that the 
earlier suit interrupted prescription is sound as a matter of law. 

Therefore, were we dealing here with the interruption of a period of pre- 
scription fixed by statute, the circumstances shown in connection with the 
earlier suit would have amply justified the application of the doctrine that an 
earlier suit, in general, interrupts the limitation period. But, in the case at 
bar, the period of limitation was fixed not by statute, but by contract, and in 
none of the cases cited was there involved the interruption, by an earlier 
defective suit, of a limitation period fixed by contract. In each the prescriptive 
period which was held to have been interrupted was one which had been 
established by statute, and counsel for defendant insist that, where there is 
involved a contractual, or conventional prescription, the rule as to interruption 
is vastly different and that, in such case, even an earlier suit by the same 
plaintiff against the same defendant on the same cause of action, if dismissed 
for technical reasons, will not serve to defeat the right of defendant to raise 
the bar of prescription as soon as the time granted by the contract has expired. 
And that this has often been held is evident. Vincent v. Mutual Reserve Fund 
Life Association, 74 Conn. 684, 51 A. 1066; Williams v. Greenwich Insurance 
Company, 98 Ga. 532, 25 S.E. 31; Wilhelmi v. Des Moines Insurance Company, 
Iowa, 68 N.W. 782; Smith v. Herd, 110 Ky. 56, 60 S.W. 841, 1121; McIntyre v. 
Michigan State Insurance Company, 52 Mich. 188, 17 N.W. 781; Arthur v. 
Homestead Fire Insurance Company, 78 N.Y. 462, 34 Am.Rep. 550; Prudential 
Insurance Company v. Howle, 19 Ohio Cir.Ct. 621, 10 O.C.D. 290; Keystone 
Mutual Benefit Association v. Norris, 115 Pa. 446, 8 A. 638, 2 Am.St.Rep. 572; 
Wilson y. AStna Insurance Company, 27 Vt. 99; Riddlesbarger v. Hartford Fire 
Insurance Company, 7 Wall. 386, 391, 19 L.Ed. 257. 

The reason which has prompted the courts, by such an overwhelming pre- 
ponderance, to establish the distinction, is that in those cases the causes of 
interruption specified by statute are set forth in the same general statutes, or 
in the same Codes in which the limitations are fixed, and it is felt that, where 
uiterruption of a limitation period is provided for in the same statute or Code 
which establishes the limitation itself, there is no reason to assume that the 
framers of the statute intended the statutory interruption to be applicable to 
limitations other than those established by the same statutes, or the same 
Codes, or the same series of enactments; but that, where the parties have the 
right to contract on the subject of limitation and to contract, their agreement 
forms the entire law between them and is not affected by statutory interrup- 
tions which they have not themselves referred to. 

Inferentially, this view is set forth in the following language of the 
Supreme Court of Louisiana in Tracy v. Queen City Fire Insurance Company, 
132 La. 610, 61 So. 687, 688 Ann.Cas.1914D, 1145: “In all statutes of limitations, 
there are exceptions in favor of a certain class of persons, such as minors and 
interdicts, and provisions relating to the interruption of the current of pre- 
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scription by acknowledgment, judicial demand, etc. Where, as in the case at 
bar, the law prescribes the limitation, and the parties cannot help themselves, 
there is no good reason in law or in equity for not applying the general rules 
of prescription laid down in the Civil Code, one of which provides that citation 
shall interrupt prescription, ‘whether the suit has been brought before a court 
of competent jurisdiction or not.’” (We direct attention to the words “cannot 
help themselves”). 

We have some doubt as to whether we ourselves are completely persuaded 
that there is reason for the distinction, and we feel free to express this doubt 
on the subject since the Tracy Case contains, so far as we have discovered, 
the only discussion in this state on that subject, and since that discussion is 
not necessarily authority for the view contended for by defendant. The 
language quoted above merely raises, in a negative way, the inference that, 
since the court said that where “the parties cannot help themselves” and must 
accept the statutes fixing prescriptive periods, they must also accept and 
recognize the interruptions fixed by statute, possibly, where they “can” help 
themselves and “may” fix their own prescriptive periods, they are not affected 
by statutory exceptions providing for interruptions. 

In 23 A.L.R. page 97, appears an exhaustive discussion on the question of 
whether statutory interruptions affect contractual limitations. We quote from 
page 98 of 23 A.L.R. “In all but a few jurisdictions the rule is that the pro- 
visions of a general statute of limitation extending the time of the running 
thereof, or fixing the time when an action shall be deemed to be commenced, 
do not apply to a limitation period prescribed in a policy of insurance.” 

In 33, Corpus Juris, § 787, page 78, appears the following: “An exception or 
provisions saving the rights of parties, applicable to cases governed by a general 
statute of limitations, does not apply to a limitation prescribed by contract of 
the parties. * **” fi 

Mr. Cooley, in his “Briefs on Insurance,” Vol. VII, page 6839, refers to 
statutes which provide that after the discontinuance of a first suit a second 
may be brought within a period fixed by the statute, and says: “Such a pro- 
vision, however, does not apply to the limitations which are expressly stipulated 
for in the contract of insurance, but only to limitations under the general 
statutes.” 

From Mr. Couch, in his “Cyclopedia of Insurance Law,” Vol. VII, § 1629, 
page 5701, we quote the following: “It is quite uniformly held that a provision 
of an insurance policy, limiting the time within which an action may be brought 
thereon, is not affected by the provisions of a general Statute of Limitations, 
extending the time of the running thereof, or fixing the time when an action 
shall be deemed to be commenced. * * * And the fact that a prior timely suit 
has been brought does not, because of the statutory exception, extend the 
time for bringing a second suit after the abatement of the former, as provided 
by general Statutes of Limitations.” 

As supporting the statement quoted above from 23 A.L.R., there are cited 
numerous cases from many jurisdictions. It is unnecessary that we cite those 
cases here. Suffice it that we quote from Riddlesbarger v. Hartford Fire 
Insurance Company, supra, in which the Supreme Court of the United States 
tersely and conclusively said: “In the second place, the rights of the parties 
flow from the contract. That relieves them from the general limitations of 
the statute, and, as a consequence, from its exceptions also.” 

In that case the plaintiff sued on an insurance policy which limited to 
twelve months the time within which an action might be brought. The suit 
was dismissed as in case of nonsuit and, more than twelve months after the 
loss had occurred, a new suit was filed. The defendant, pleading prescription, 
pointed to the policy provision and contended that the period of prescription 
had not been interrupted during the pendency of the earlier suit. The Supreme 
Court of the United States said: 

“The action mentioned, which must be commenced within twelve months, 
is the one which is prosecuted to judgment. The failure of a previous action 
from any cause cannot alter the case. The contract declares that an action 
shall not be sustained, unless such action, not some previous action, shall be 
commenced within the period designated. It makes no provision for any 
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exception in the event of the failure of an action commenced, and the court 
cannot insert one without changing the contract. 

“The questions presented in this case, though new to this court, are not 
new to the country. The validity of the limitations stipulated in conditions 
similar to the one in the case at bar, has been elaborately considered in the 
highest courts of several of the States, and has been sustained in all of them, 
except in the Supreme Court of Indiana. * * * 

“We have no doubt of its validity. The commencement, therefore, of the 
present action within the period designated was a condition essential to the 
plaintiff's recovery; and this condition was not affected by the fact that the 
action, which was dismissed, had been commenced within that period.” 

In Tracy v. Queen City Fire Insurance Company, supra, is found a decision 
by the Supreme Court of Louisiana in which that court recognized the distinc- 
tion, so far as the interruption by earlier suit is concerned, between a statutory 
period of prescription and a period fixed by contract. There there was involved 
a fire insurance policy which contained a stipulation to the effect that: “No 
suit * * * on this policy * * * shall be sustainable * * * unless commenced 
within twelve months next after the fire.” A suit on the policy was filed 
within four months of the date of the fire, but it was dismissed by the Supreme 
Court of Louisiana on the ground that “the court below was without jurisdic- 
tion ratione persone.” Later—more than one year after the fire—another suit 
was filed, and the defendant set up the policy stipulation fixing the prescriptive 
period at one year. Plaintiff contended that the earlier suit had interrupted 
prescription and defendant maintained that the prescription was not statutory, 
but contractual, and that, therefore, under the conclusion reached in the 
Riddlesbarger Case, there had been no interruption. The court discussed the 
many authorities which had adopted the view now contended for by defendant 
and showed that this view is well recognized, but, without itself approving or 
disapproving it, found that it had no application because the policy provision, 
though contained in the contract, was, in fact, the result of a statutory require- 
ment since the contract was, by law, required to be in that particular form. 
The law referred to was Act No. 105 of 1898, art. 3, § 22, which required that 
all policies issued should “conform to the requirements of the New York 
Standard Form of Fire Insurance Policy.” 

We cannot conclude this discussion without reference to Hamilton v. 
Royal Insurance Company, 156 N.Y. 327, 50 N.E. 863, 42 L.R.A. 485, of which 
cur Supreme Court, in the Tracy Case, said: “The case before ws is on all 
fours with the Hamilton Case, and the reasoning of the majority opinion 
therein commends itself to our judgment. Where the law directly or indirectly 
prescribes a limitation of actions, in logic and reason, such limitation should 
be controlled and governed by the general provisions of the law relating to 
the subject.” 

The result reached in the Hamilton Case was based on two grounds: First 
—and contrary to the view which preponderates outside of New York and 
Indiana—the court held that a contractual limitation is subject to interruption 
by causes ‘provided by statute; and, second, that where a statute requires a 
policy to be in a certain form a limitation contained therein is statutory and 
not contractual. It is evident, from a reading of the opinion in the Tracy 
Case, that when our Supreme Court said that “the majority opinion” (in the 
Hamilton Case) “commends itself to our judgment,” it referred to the major- 
ity view that the limitation in the policy was statutory and not contractual 
because the entire discussion in the Tracy opinion evidences a recognition of 
the distinction between statutory and contractual limitations so far as other 
statutes providing for interruptions are concerned. 

But in each of the cited cases in which it was held that the statutory 
interruption had not affected the contractual limitation the court was dealing 
with the statutory interruption fixed in the same Code, or in the same series 
of statutes, which had also established the prescriptive period, and in each of 
them the court concluded that, since the limitation ona the interruption had 
been established in the same Code, or in the same series of statutes, there was 
no evidence of legislative intent to make the one applicable, except where the 
other also applied. In other words, the fundamental theory of those cases is 
freedom to contract’and toinclade in “a contract ‘any prescriptive period agreed 
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upon. Where the state provides a law which the parties may or may not avail 
themselves of, if they make no other stipulation then the law is read into 
their contract: the law fixes the period of prescription and the same law, or 
the same Code, or the same series of laws upon the subject fixes the circum- 
stances which shall interrupt the prescriptive period. The parties may avoid 
both by contract on the subject and, if there is nothing in either statute to 
indicate that the lawmakers intended to force the parties to accept either the 
limitation or the interruption, then the contract of the parties is deemed to 
have been made without reference to either the limitation or the interruption 
fixed by statute. 

If we were dealing here solely with the interruption provided by article 
3484 of the Civil Code, then probably we would be forced to yield to the doc- 
trine of the Riddlesbarger Case and the many other cases on the subject and 
hold that the interruptions provided by that article of the Code are applicable 
only to prescriptive periods fixed in other articles of the same Code. In the 
Riddlesbarger Case the statute of Missouri which provided for the extension 
of time within which a new suit might be filed, after dismissal of the first, 
was the same statute which had fixed a prescriptive period, and the court held 
that, where the parties had contracted and by contract had fixed a different 
period of prescription than that made available by statute, they were not 
affected by the extension provided in the same statute. 

In Harrison v. Hartford Fire Insurance Company, C.C., 67 F. 298, there 
were general statutes of limitation and the court held that the legislation 
Which extended the period within which the latter suit might be brought 
was an attempt to “engraft” on those general statutes an exception; in other 
words, the statute that provided for the extension was made a part of the same 
general statutes which established the limitation periods. Therefore, when the 
parties fixed their limitation period by contract, they were not affected by the 
interruption provided by the general statutes. The same may be said of the 
other cases referred to: Chichester vy. New Hampshire Fire Ins. Co., 74 Conn. 
510, 51 A. 545; Melson v. Phenix Ins. Co., 97 Ga. 722, 25 S.E. 189; Williams v. 
Greenwich, 98 Ga. 532, 25 S.E. 31; Harrison v. Hartford Fire Ins. Co., 102 
Iowa 112, 71 N.W. 220, 47 L.R.A. 709; Wilhelmi v. Des Moines, Iowa, 68 N.W. 
782: Smith v. Herd, 110 Ky. 56, 60 S.W. 841, 11221; Ward v. Penn. Fire Insur- 
ance Co., 82 Miss. 124, 33 So. 841; Lewis v. Metropolitan Life Insurance Co., 
180 Mass. 317, 62 N.E. 369; Hocking v. Howard Ins. Co., 130 Pa. 170, 18 A. 614; 
Brown y. Roger Williams Insurance Co., 7 R.I. 301; Guthrie v. Connecticut 
Indemnity Association, 101 Tenn. 643, 49 S.W. 829: McFarland v. AEtna Fire & 
Marine Insurance Co., 6 W.Va. 437. 

[2, 3] But here we are confronted not only by a Codal article, but also by 
Act No. 39 of 1932, which, as we read it, plainly indicates a legislative intent 
that every prescription—whether one fixed by the Code, or by any other 
statute, or whether fixed by contract—shall be interrupted by the filing of a 
suit in a court of competent jurisdiction. Note the language of section 1 of 
the act under discussion: “Be it enacted by the Legislature of Louisiana, That 
the filing of a suit in a court of competent jurisdiction shall interrupt all 
prescriptions affecting the cause of action therein sued upon, against all 
defendants, including minors and interdicts.” 

If that act provided that the earlier suit should interrupt the running of 
prescription established by some other article of the Code, or by some other 
statute, we could well say that it has no control over a contractual period of 
limitation. _But it contains no such restrictive language; it provides that “all 
prescriptions * * * against all defendants” shall be interrupted. It is not 
made a part of the Civil Code by amendment of any article thereof. If it had 
been, then it might be said that its purpose was to make it applicable only to 
prescriptions established in the Code. But we view it as obviously general in 
character and as all-inclusive. We cannot but conclude that it evidences a 
legislative intent to make it applicable to contractual periods as well as to 
those fixed by statute. We entertain no doubt at all that, by legislative enact- 
ment, a state may provide for a prescriptive period whether the parties desire 
it.or not. Therefore, since the state of Louisiana has provided by legislation 
that “all” prescriptions shall be interrupted by the filing of an earlier suit, and 
since it clearly appears that this. earlier suit was on the same cause of action 
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and was, in effect, between the same parties, we conclude that it had the effect 
of interrupting the prescription, and that, therefore, the present suit is not 
barred by the contractual limitation. 

It is not necessary that we discuss the other circumstances pointed to as 
also extending the time within which this suit might be filed. 

On the merits the record clearly justifies the judgment for plaintiff. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is affirmed at the cost of appellant. 

Affirmed. 


WALTERS et al. v. RELIANCE INDUSTRIAL LIFE INS. CO. et al. No. 5596. 
Court of Appeal of Louisiana. Second Circuit. Jan. 28, 1938. 
Rehearing Denied March 8, 1938, 

Writ of Certiorari and Review Denied May 2, 1938. 

180 Southern Reporter 880. 

1. CONCEALMENT. 

That applicant for group burial policy, who had heart disease, stated that 
applicants were in sound condition mentally and physically, did not void the policy 
on ground of willful misrepresentation or concealment, where evidence indicated 
that applicant did not know that heart disease was serious or of syphilitic origin, 
and application contained no question ahout heart disease specifically. Act No. 
160 of 1934, § 3. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2, AGE OF INSURED. 

\n applicant’s alleged misstatement of his age in obtaining group burial policy 
did not bar recovery on policy, where application made no reference to age. 

(For other cases, see Insurance, Dec. Dig. § 290.) 

3. FUNERAL SERVICE. 

Where group burial policy guaranteed complete funeral service with retail 
value of $250, but insurer denied liability and insured’s wife was compelled to 
have funeral costing only $131.20, financed by independent source, insurer was 
liable for $250. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

4. AMOUNT OF RECOVERY. ; 

The beneficiary of a group burial policy need not sue for specific performance 
in order to obtain full value of funeral services guaranteed by policy, but may 
recover such value in suit for damages for breach of contract. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from First Judicial District Court, Parish of Caddo: E. P. Mills, 
Judge. 

Action by Mae Walters and others against the Reliance Industrial Life Insur- 
ance Company, wherein the Southern General Life Insurance Company was called 
in as warrantor of defendant, to recover on burial insurance policy. From a 
judgment granting insufficient relief, plaintiffs appeal. 

Amended and, as amended, affirmed. 

Sylvian W. Gamm, of Shreveport, for appellants. 

J. S. Peters and George Thurber, both of Shreveport, for appellees. 

Hamiter, Judge. 

In consideration of an agreement to pay a monthly premium of $1, the defend- 
ant, Reliance Industrial Life Insurance Company, issued on February 3, 1936, 
a group burial insurance policy affecting George Walters, his wife, Mrs. Mae 
Walters, and his four children. The policy states that defendant, referred to therein 
as company, “Does hereby agree, subject to the conditions below and on the 
reverse side hereof, each of which is hereby made a part of this policy, to pay 
to the Company’s authorized Official Funeral Director, as specified herein, imme- 
diately upon receipt of due proof of death of the insured, made in the manner, 
to the extent and upon blanks required by the Company, the amount in funeral 
benefits set opposite said insured, in service and merchandise at the time of his 
death, provided, however, the applicant miust be alive and in sound health and 
free from injury when this policy is..delivered, and no liability’ is assumed by the 
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Company for any accident occurring or illness contracted prior to the date of the 
actual issuance of the policy.” 

In the policy, following the provision just quoted, are the names of George 
‘Walters and Mrs. Mae Walters, whose ages are listed as fifty-nine and thirty-five, 
respectively, and opposite thereto is the following stipulation: 

“Amount payable by the Company at its home office to the Company’s author- 
ized Official Funeral Director as a credit on any selection made at time of death, 
which amount is payable at the death of any person whose name appears opposite 
this clause, according to the stipulation as contained herein $250.00.” 

Other pertinent provisions of the contract are found in section 4, which read: 
“At the time of the death of the insured adult whose name appears on this policy, 
and evidence to the fact that the said insured is in good standing, the said Company 
will furnish for such adult a complete funeral service delivered within a radius 
of 75 miles of Shreveport, Louisiana, which may consist of embossed cloth casket 
with outside case, both made of cypress (a suit, a robe, dress or shroud, if desired), 
hearse service and funeral cars, and service which includes making all arrange- 
ments, conducting the funeral, transferring the remains, preparation and dressing 
of the body, (which may include embalming of the body if desired), obtaining of 
death and burial permits, use of funeral chapel, flower rack, folding chairs and 
other paraphernalia necessary for interment, inserting in newspaper the death 
notices, the furnishing of floral acknowledgment cards. The said service to be 
equivalent to the retail value of Two Hundred Fifty and No/100 ($250.00) 
Dollars. (These benefits do not include cemetery fees or vaults).” 

The insurance agreement designates Woodruff Funeral Service, Inc., Shreve- 
port, La., as the authorized official funeral director. 

On April 13, 1936, defendant sold and transferred some of its policies, includ- 
ing the one herein involved, to the Southern General Life Insurance Company, 
which assumed all liabilities and obligations thereunder. 

George Walters died at the Charity Hospital in Shreveport, La., on November 
13, 1936, and his hody was delivered to the above-named authorized funeral 
director for the necessary burial preparation and appropriate interment. A death 
certificate was sent to the insurer. 

All requisite premiums had been previously paid on the policy, and it was in 
full force and effect on the occurrence of the death. Notwithstanding this, Mrs. 
Walters was informed by the funeral director that the policy was invalid, and 
its representatives suggested that the body be buried in the pauper’s field. Being 
undesirous of a burial of that kind for her husband, she sought funds from a 
source independent of the insurer, and was successful in securing the sum of 
$131.20. A funeral was then provided by said funeral director on the receipt by 
it of that amount. 

Subsequently Mrs. Walters, in her individual capacity and on behalf of her 
minor children, instituted this suit against said Reliance Industrial Insurance 
Company, seeking judgment in the sum of $250, being the value of the service 
stipulated. 

In its answer, defendant denies liability under the insurance agreement. It 
avers that the policy was obtained by decedent through fraud and misrepresentations 
regarding his age and the condition of his health at the time of its issuance. The 
Southern General Life Insurance Company was called in warranty. Defendant 
prayed for a rejection of plaintiff's demand, and further that if it be cast in this 
suit that it have a like judgment against warrantor. The warrantor joined 
defendant in urging the defense of fraud and misrepresentation, and asked that 
plaintiff's suit be dismissed. 

A trial was had and there was judgment in favor of plaintiff and against the 
defendant. Reliance Industrial Life Insurance Company, in the sum of $131.20, 
with legal interest from judicial demand. There was also judgment in favor of 
said defendant against its warrantor, Southern General Life Insurance Company, 
in a like amount. 

Plaintiff appealed from the judgment in so far as it rejected her demands for 
the amount claimed in excess of $131.20. Neither defendant nor warrantor 
appealed. J 

The defendant, however, answered the appeal, asking that plaintiff’s demands 
be rejected in toto and, alternatively, if appellant’s judgment be increased, that 
there be:a similar-anerease -in its: judgment -against -warrantor. 
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Section 3 of Act No. 160 of 1934 is relied on in support of the defense that 
fraud was perpetrated by the decedent in obtaining the policy by his alleged 
misstatement of the condition of his health in the application. The provisions of 
this section are: 

“No policy of industrial life insurance shall be void, nor shall the rights of 
the assured thereunder be impaired, by any misrepresentation in the application 
of the assured unless such misrepresentation is wilful on the part of the assured 
and conceals facts as to the ill-health of the assured existing at the time of any 
such application, and provided further, that fraud shall always be a defense against 
any suit by the assured, if the insurer shall have obtained an application from 
the assured as hereinabove provided.” 

The application, which was signed by decedent and is a part of the policy, 
propounds the question, “Are each of the applicants in sound condition mentally 
and physically?” An affirmative answer was given to this. Decedent also stated, 
in reply to an appropriate question, that he had never suffered from the various 
diseases, ailments, and infirmities named and listed in the application. Heart 
disease, to which his death was attributed, was not included in the list. 

[1] It is our belief that Mr. Walters, at the time of signing the application, 
was experiencing some ailment affecting his heart; but we are satisfied that there 
was no willful misrepresentation on his part or a concealment of facts as to his 
ill health, within the contemplation and intendment of the above quoted statutory 
provision. The trial judge, in his well-considered, written opinion, makes the 
following observations regarding the evidence in the case, which are in accord with 
our findings and conclusions: 

“The statements of the physicians at the Charity Hospital filed in evidence 
fixes the cause of death as heart disease, or myocardial failure, and not of 
venereal origin. They testify that deceased said he had been sick for two or three 
years. That a doctor had told him that he had a leaking heart, but that he had 
been able to work up to two or three months prior to his admission to the hospital 
on October 31, and that prior to that time it is possible that deceased did not 
consider his condition serious. They could not tell how long the svphilitic 
condition had existed. One doctor when asked how long prior to his death deceased 
would have known that his condition was serious, answered that he could not 
he accurate within a few months or a few years. In other words, while he 
undoubtedly was suffering from a leaky heart at the time he made the group 
application, it is not shown that he knew of its seriousness and wilfully and 
fraudulently withheld the information. Particularly is this true when the applica- 
tion itself omits heart disease entirely from the long list of ailments particularly 
inquired about.” 

Accordingly, we hold that the defense of fraud and misrepresentation has not 
been sustained. 

[2] The contention made that decedent misstated his age in obtaining the 
issuance of the policy is without merit. The application which he signed makes 
no reference to the matter of age. 

Consideration is now given to the amount that plaintiff is entitled to recover 
herein. As before stated, she was awarded $131.20 by the district court. this 
heing the amount which she obtained from a source other than the insurance 
herein involved and actually paid for the funeral that was furnished. 

It is our opinion that plaintiff should have judgement for the amount claimed 
bv her. The policy contemplated and stated that the insurer would pov the sum 
of $250 to its authorized funeral director as a credit on anv nriced frmeral service 
that might he selected for decedent. There was guaranteed a complete service. 
such as the one described in the written agreement, equivalent to the retail value 
of $250. It is needless to say that, if the insurer and its authorized director had 
recognized the validity of the insurance contract, Mrs. Walters would have accepted 
at least the suggested service of the ahove-mentioned value. She would not have 
nrofited by doing otherwise, for there was no provision in the noliev for the 
payment to her or to any one else of the difference between said amount and 
that of a less expensive funeral. 

The fact that she was compelled to obtain other funds to pay for the funeral. 
after insurer’s denial of liability, and that these were not equal to the cuaranteed 
service value, cannot serve to reduce or affect insurer’s obligation. Stpnose the 
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buried in a pauper’s grave, would defendant be permitted to profit by her ill 
fortune and condition of poverty and escape liability altogether? We venture a 
negative answer. 

[3] The purpose of an industrial contract like the one under consideration 
is to make available to persons of moderate means sufficient funds for a suitable 
and decent burial of a loved one at the time of his passing. The amount deemed 
to be necessary for such an occasion is decided upon by the contracting parties 
when the policy is issued, and usually it controls the fixing of the premiums that 
are thereafter to be periodically paid for a continuation of the insurance. In 
the instant case the funeral service contracted in decedent’s behalf was of the 
value of $250, and the stipulated monthly premium was $1. All of the premiums 
had heen paid, and the policy was valid and binding when the death occurred. The 
insurer should be compelled to discharge the obligation assumed by it. 

[4] The contention is advanced by defense counsel that as this is a suit for 
breach of contract, compensable in damages, plaintiff is entitled to recover only 
the actual expense of decedent’s funeral, which was $131.20; and that a suit for 
specific performance was necessary and should have been ‘prought in order to 
obtain satisfaction under the policy provision stipulating a $250 funeral service. 
Certainly it would not have been proper or permissible to withhold interment of 
the remains for an indefinite period of time pending the determination of lengthy 
litigation involving a suit for specific performance. This contention, in our opin- 
ion, is without merit. 

[5, 6] The judgment of the trial court as between the defendant and its 
warrantor cannot be disturbed by us. There was no appeal on defendant's part. 
It is true that it answered the appeal prosecuted by plaintiff; but this is unavailing 
in so far as its coappellee, the warrantor, is concerned. A judgment as between 
coappellees is not reviewable and is not subject to revision, amendment, or reversal 
by an appellate court. Consolidated Companies v. Haas Land Company, 179 La. 
19, 153 So. 6: Berthelot v. Fitch, 44 La.Ann, 503, 10 So. 867; Porche v. Lang, 
16 La.Ann. 312. 

Accordingly, the judgment is amended by increasing the amount awarded to 
plaintiff and against defendant to $250, and, as thus amended, it is affirmed. 
Defendant shall pay the cost of this appeal 


WILLIAMS v. UNITY INDUSTRIAL LIFS INS. CO., Inc. No. 16845. 
Court of Appeal of Louisiana. Orleans. May 938. 
181 Southern Reporter 210, 


1, REINSTATEMENT. 

In action on industrial policy for payment of $150 for funeral expense of 
insured, evidence was insufficient to show that insurer affirmatively refused to 
revive policy prior to death of insured by tender of premium money paid upon 
application for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

2. RETENTION OF PREMIUM. 

Where no physical examination of insured is contemplated and payment of 
premiums in arrears constitutes all that is necessary to effect a revival and 
acceptance of premiums rests entirely with insurer who may reject application 
if insured is not in sound health, insurer may waive condition in policy by 
retaining premium payment for unreasonable length of time. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. RETENTION of PREMIUM. 

In action on inaustrial policy insuring payment of $150 for funeral of insured 
where insurer retained delinquent premiums for 47 days without taking action 
upon insured’s application to reinstate policy and no reason for delay was shown, 
delay was unreasonable and constituted waiver of condition that insured was 
in sound health. 

For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. AMOUNT OF RECOVERY. 

Under industrial policy insuring payment of $150 for funeral of insured 
upon demand that insurer’s undertaker perform burial service and limiting payment 
to $10 if funeral is not requested by beneficiary, where beneficiary endeavored. 
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to have burial service conducted by insurer but insurer failed to comply with 
demand, beneficiary was entitled to recover full amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by Ernestine Williams against Unity Industrial. Life Insurance Com- 
pany, Incorporated, to recover funeral expense under a life policy issued to 
plaintiff's mother. Judgment for the defendant, and the plaintiff appeals. 

Reversed and rendered. 

Cabral & Graham, Walter C. Bougere, and J. I. McCain, all of New 
Orleans, for appellant. 

Normann & Bethea and H. M. Rouchell, all of New Orleans, for appellee. 

McCategs, Judge. 

On March 18, 1935, the Unity Industrial Life Insurance Company, Inc., issued 
a policy of insurance upon the life of Frances Williams whereby it agreed that, 
in consideration of the payment of weekly premiums of 15c, it would furnish 
a funeral, valued at $150.00, to her upon her death. This policy remained in full 
force and effect from the date of its issuance until February 15, 1937, when it 
lapsed for nonpayment of premiums. 

On April 5, 1937, Ernestine Williams (the insured’s daughter), the bene- 
ficiary of the policy, sought to have the same reinstated by payment of all 
premiums then in arrears amounting to $1.35. This sum was accepted by the 
insurance company’s agent and he issued a conditional receipt, which provided 
as follows: 

“Received of Frances Williams the sum of $1.35 on Policy No. B. 3835 
paying same to 4/12/37. It is understood, in accordance with the terms of the 
Policy, that no benefits will be paid for sickness or death occurring within 15 
days from the date hereof, and that if the insured is not now in good health and 
free from all injuries the amount above received will be refunded. 

“(Signed] L. B. Hurt, Agent.” 
“Date. 4/5/37” 

At the time of the payment of the past due premiums to the agent of the 
company, Frances Williams, the insured, was jill in the Charity Hospital of 
New Orleans, having been admitted to that institution on April 4, 1937. No 
other premiums were paid to the insurance company after April 5, 1937, and 
the insured died at the Charity Hospital on May 22nd of the same year. 

After the death of her mother, Ernestine Williams made demand on the 
company for payment of $150.00. Upon its refusal to accede to her request, 
she brought this suit against it seeking the enforcement of her rights under 
the policy. 

The defense to the action is (1) that the policy was not reinstated by the 
payment of the arrears of premiums on April 5, 1937, inasmuch as the company 
rejected the application for revival as soon as it discovered that the insured 
was not in sound health; (2) that, even though it should be held that reinstatement 
of the policy was not refused prior to the insured’s death, the mere retention of 
the delinquent premiums by it does not operate as a waiver of its right to 
assert that the policy was not revived because the premiums were accepted 
upon the specific condition that the insured was in good health at the time the 
application was made; and (3) that, in the alternative, in the event there is 
liability on the ‘policy, plaintiff’s recovery should not exceed the sum of $10.00. 

The case proceeded to trial on these issues and resulted in a judgment in the 
defendant’s favor, dismissing the plaintiff’s suit. Hence this appeal. 

The main dispute between the litigants calls for a determination of the effect 
of the application for reinstatement, for it is conceded that, if the policy was 
revived, its coverage was automatically extended for a period of 60 days from 
the date of reinstatement without payment of other premiums and that, when the 
insured died, the policy was in benefit. 

The defendant claims, at the outset, that it has never revived the policy but 
that, on the contrary, it affirmatively rejected the application for reinstatement 
by a timely offer to return the premiums which it had conditionally accepted 
from the plaintiff. Reliance is placed upon the evidence of its agent, L. B. Hurt, 
in maintenance of the point. 

Hurt testified, in substance, that he was well acquainted with the insured and 
the plaintiff; that he lived near their house; -that on April 5, 1937, the plaintiff 
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came to his home and inquired how much her mother owed on the policy and that 
he informed her that 9 weeks’ premiums or $1.35 was then past due. He says 
that plaintiff gave him the $1.35; that he issued to her a conditional receipt for 
the same; that, later in the day, upon acquiring knowledge of the fact that 
the insured was ill in the hospital, he went to plaintiff’s home and offered to 
return the money to a man whom he believed to be the plaintiff’s husband and 
that the latter refused to accept it. He further stated that about four days 
afterwards he, accompanied by his Superintendent, again visited the plaintiff's 
home; that on that occasion he reiterated his offer to return the premium money 
to plaintiff; that she declined to take it, remarking that her mother alone was 
responsible for the insurance and that the matter would have to be taken up 
with her. 

Contra, plaintiff testifies that the agent did not at any time offer to return 
the premium money and her statement is corroborated by her uncle, McKinley 
Davis, who resided at her home. 

[1] The testimony of Hurt does not impress us and the insurance company 
has failed to produce its superintendent, who is supposed to have been present 
when the offer to return the premiums was allegedly made. It seems too plain 
for extended discussion that, if the defendant had really desired to declinc 
reinstatement of the policy, it would have made a formal tender to the plaintiff. 
After the insured died and demand in writing for payment of the policy was 
made by the attorney for the plaintiff, the company sent its check to him to 
cover the premiums, but this belated offer was refused. We think that this 
was the only tender made by the defendant. 

Being, therefore of the opinion that the defendant did not affirmatively 
refuse to revive the policy prior to the death of the insured, we approach the 
question of law raised by the pleadings, viz: whether its retention of the 
premiums constituted a waiver of the condition of the policy that the insured 
be in sound health at the time the application for reinstatement is made. 

The plaintiff maintains that the defendant’s retention of the past due pre- 
miums constitutes a waiver of its right to assert that a revival of the policy 
was not effected. She cites the cases of Bush v. Liberty Industrial Life Ins. 
Co., 15 La.App. 269, 130 So. 839, Mobley v. Universal Life Ins. Co., La.App., 
167 So. 217, Anderson v. Life & Casualty Ins. Co. of Tenn., La.App., 158 So. 
270, Riley v. Life & Casualty Ins. Co. of Tenn, La.App., 145 So. 33, Hayes 
v. Louisiana Industrial Life Ins. Co., La.App., 155 So. 778, Jones v. First 
Natl. L. H. & A. Ins. Co. 8 La.App. 691, Ross v. Unity Industrial Life Ins. 
Co., La.App., 162 So. 86, Johnson v. Squthern Life & Health Ins Co., 18 La. 
App. 574, 139 So. 46, and Sampson v. Life & Casualty Ins. Co. of Tenn., La.App., 
175 So. 148, in support of her contention. 

The Bush, Mobley, Anderson, Riley, Hayes and Jones Cases are not in 
point. The holdings in those matters were based upon a finding that the insur- 
ance company had adopted a previous course of conduct by accepting past due 
premiums on the policy and that the custom established by it was such as to 
lead the insured to honestly believe that, by conforming thereto, a forfeiture 
of the policy would not be incurred. The doctrine applied in those adjudications 
was that of estoppel and not waiver. It is true that the term “waiver” was 
used interchangeably with “estoppel,” but the underlying theory of the conclu- 
sions reached was that the insurer, by its past conduct, had lulled the insured 
into a feeling of security and that, by so doing, the former was estopped from 
insisting upon a strict compliance with the conditions of the policy. 

The case of Ross v. Unity Industrial Life Ins. Co., supra, also cited by the 
plaintiff, is likewise inapplicable to the case at bar for, there, the court found 
as a fact that the policy had not lapsed, whereas, here, it is conceded that the 
policy had lapsed, the question being whether it was effectively reinstated. 

In Sampson v. Life & Casualty Ins. Co. of Tenn., supra, the company had 
actually approved the revival application. The decision, therefore, is not pertinent. 

On the other hand, the defendant depends upon Crease v. Liberty Industrial 
Life Ins. Co., La.App., 151 So. 89, Brown v. Peoples Industrial Life Ins. Co.. 
16 La.App. 10, 132 So. 241, Embert v. Woodmen of the World, 2 La.App. 140, 
Richardson v. American National Ins. Co. 18 La.App. 468, 137 So. 370, and 
Taylor v. Latin-American Life & Casualty Ins. Co., 152 La. 740, 94 So. 375, to 
stistain “its contention that the mere retention of ‘the premiums by it ‘did not 
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operate as a waiver to its right to claim that a revival of the policy was not effected. 

In the Embert Case, the insured applied for reinstatement of the policy 10 
days before her death. At the time she sought the revival, she was not in good 
health. In holding that the policy had not been reinstated because of her 
unsound physical condition, we found that the policy plainly contemplated a 
medical examination of some sort and that the duty was cast upon the insured 
to furnish to the Sovereign Commander of the Woodmen of the World satis- 
factory evidence of insurability. The case is distinguishable from the instant 
one on the ground that, here, no medical examination was required or contem- 
plated. Notwithstanding the conclusion reached, we expressed the view that, 
if an unreasonable time had elapsed without action on the part of the defendant 
upon the application for revival, or if other premiums had been accepted in the 
interim, it would have constituted a waiver of the insurer’s right to insist upon 
evidence of good health before reinstating the policy. E 

The Crease Case is likewise distinguishable from the instant matter for, 
there, the insured died the day after application for revival was made. It is 
obvious that one day was not an unreasonable time for the insurer to decide 
whether it would reinstate the policy. The same is true of the Brown Case 
where the revival application was made two days before the death of the 
insured, 

It is true that the Embert, Crease and Brown Cases contain expressions 
which would seem, if interpreted literally, to maintain the defendant’s contention. 
The language used in those matters was entirely appropriate as applied to the 
state of facts presented, but is not controlling in the case at bar. 

Counsel for the defendant also rely upon Richardson v. American Natl. 
Ins. Co. and Taylor v. Latin-American Life & Casualty Ins. Co., supra, in 
support of their contention. Those cases are not in point for the reason that, 
there, the defendants were not endeavoring to sustain a forfeiture but were 
relying solely upon a suspension clause contained in the policy. In other words, 
those policies provided that, while, upon the payment of the past due premiums, 
reinstatement would take place, its effect would be suspended during a fixed 
period of time. The operation of the suspension clauses was not conditioned 
upon the will of the insurer, whereas, here, the revival of the policy was 
entirely dependent upon the company’s approval of the application. 

|2] We have no hesitancy in holding that an insurance company may tacitly 
waive a condition inserted in its policy, that it will not reinstate the same unless 
the insured is in good health, by retaining, for an unreasonable length of time, 
the delinquent premiums paid to it in compliance with the reinstatement pro- 
visions of the policy. This conclusion manifests itself in policies, such as this, 
where no physical examination of the insured is contemplated and where the 
payment of the premiunis in arrears constitutes all that is required of the insured 
in order to effect the revival. When the premiums are accepted, the decision 
rests entirely with the insurer. It has the right to reject the application if the 
insured is not in sound health. But it must exercise the option granted it. It 
may not remain passive for an unreasonable length of time. If it does so, it 
must be presumed that it has waived its right to refuse reinstatement of the policy. 

[3] Here, the insurance company retained the premiums for a period of 
47 days without taking any action upon the insured’s application to reinstate 
the policy. No reason is advanced by it to show that it could not have acted 
long before the insured’s death. The delay was obviously unreasonable and 
constituted a waiver of the condition that the insured was in sound health. 


This case may be differentiated from that of Johnson v. Southern Life & 
Health Ins. Co., 18 La.App. 574, 139 So. 46. There, it appeared that, the policy 
having lapsed for nonpayment of several weekly premiums, the insured applied 
for a reinstatement and deposited with the company the sum of $1.40 covering 
the premiums in arrears. Phe policy contained a provision similar to the one 
in suit to the effect that the reinstatement would not be binding unless the insured 
was in sound health. Eight days after the application for revival had been made, 
the insured died and the question presented was whether the delay of eight 
days was an unreasonable time for the insurance company to take action upon 
the revival application and decide whether it would reinstate the policy. e 
held that, inasmuch as the revival application had been approved by the New 
Orleans office and required only the further approval of the home office of ‘the 
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company in Birmingham, the 8 day period was more than adequate within which 
to have the revival approved and that the company was guilty of laches in failing 
to refuse reinstatement within that time. We construed the delay as an affirmative 
acceptance of the deposit to cover the premiums due upon the policy. 

Since we find that there is liability under the policy, we consider, finally, the 
extent of plaintiff’s recovery. 

{4] The defendant contends that it only agreed to furnish a funeral of a value 
equivalent to $150.00; that the plaintiff did not demand that its undertaker 
perform the burial service and that, therefore, under the conditions of the policy, 
the judgment should be limited to $10.00, which is the cash amount recoverable 
in case a funeral is not requested by the beneficiary. The plaintiff and her 
uncle testified that, after the insured’s death, they communicated with the 
defendant’s agent and also called at the office of the company but that they were 
unable to obtain any satisfaction. Two employees of the defendant assert 
that no demand was made upon the company. We accept the plaintiff’s state- 
ment and hold that it prevails over the testimony of the employees of the defendant. 

For the reasons assigned, the judgment appealed from is reversed and it is 
now ordered, adjudged and decreed that there be judgment herein in favor of 
the plaintiff, Ernestine Williams, and against the defendant, Unity Industrial 
Life Insurance Company, Inc., in the full sum of $150.00 with legal interest 
thereon from date of judicial demand until paid and for all costs of court. 

Reversed. 


RUTHERFORD v. ACACIA MUT. LIFE INS. CO. No. 16941. 
Court of Appeal of Louisiana. Orleans. May 16, 1938. 
181 Southern Reporter 231. 
1, APPLICATION. 


The statute governing issuance of life policies manifests public policy that 
no insurance application may be pointed to as evidencing fraud unless attached 
to the policy. Act No. 227 of 1916, § 2. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. REINSTATEMENT. 

Where life policy provided specifically for reinstatement, reinstated policy 
was governed by policy provision that no statement should be a defense to 
claim on policy unless contained in application and attached to the policy, and 
hence alleged misstatements in application for reinstatement were inadmissible 
in action on reinstated policy, irrespective of whether statute prohibiting use of 
such misstatements in defense was applicable to application ler reinstatement 


executed outside of state. Act No. 227 of 1916, § 2. 
(For other cases, see Insurance, Dec. Dig. § 370.) 


Appeal from Civil District Court, Parish of Orleans, Division A; Hugh C. 
Cage, Judge. 

Suit by Mrs. Esther Watson Clark Rutherford against the Acacia Mutual 
Life Insurance Company, on a life policy. From a judgment for plaintiff, 
defendant appeals. 

Affirmed 

E. M. Thore, and Montgomery & Montgomery, of New Orleans, for 
appellant. 

Deutsch and Kerrigan, of New Orleans, for appellee. 

Janiver, Judge. 


This is a suit on an insurance policy on the life of plaintiff's husband. On 
September 1, 1934, he obtained a policy in the sum of $1,500.00. He died on 
January 10, 1937. The company declined to pay and in defense averred that 
the policy, which, on June 1, 1936, had lapsed because of non-payment of 
premiums, had been reinstated as the result of an application made by the 
insured on July 20, 1936, which application had contained wilful misrepresenta- 
tions as to the condition of the health or the said insured. The company also 
averred that the said misrepresentations were known by the insured to be 
false and were so material that, had they not been made and had the true 
condition of the insured’s health been known, the reinstatement would not 
have been granted. No copy of the said application for reinstatement was 
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attached to or made part of the policy when the reinstatement was consented 
to by the company. 

On the trial counsel for plaintiff objected to the introduction of evidence 
offered by the company to show that the statements said to have been made 
in the application were false. This objection was based on the fact that no 
copy of the said application for reinstatement was attached to and made part 
of the policy, which, it is asserted, is necessary if the falsity of such state- 
ments is to be availed of as a defense to a suit on the policy. This objection 
was based on Act No. 227 of 1916 (page 492), which reads as follows: 

“That every policy of insurance issued or delivered within the State * * * 
by any life insurance corporation doing business within the State shall contain 
the entire contract between the parties and nothing shall be incorporated 
therein by reference to any constitution, by-laws, rules, application or other 
writings unless the same are endorsed upon or attached to the policy when 
issued; and all statements purporting to be made by the insured shall in the 
absence of fraud be deemed representations and not warranties, and no state- 
ment or statements not endorsed upon or attached to the policy when issued 
shall be used in defense of a claim under the policy unless contained in a 
written application and unless a copy of such statement or statements be 
eudorsed upon or attached to the policy when issued. Any waiver of the 
provisions of this section shall be void.” Section 2. 

In answer to this objection counsel for the company argued that the rein- 
statement had been effected as the result of a new contract made not in the 
State of Louisiana—where it would have been affected by the statute—but in 
Washington, D. C., where, it is shown by evidence, there is no statute similar 
to the said Louisiana enactment. 

The District Judge, in ruling on the objections, gave reasons which indicated 
an opinion that the evidence should be excluded. But, feeling that a final 
result would be more speedily reached in the appellate court if all the evidence 
could be placed in the record, he allowed the evidence to be introduced and, 
after a trial, rendered judgment for plaintiff, stating that he considered the 
objection to the evidence to be well founded. He rendered judgment in favor 
of plaintiff for the face amount of the policy with 6 per cent. interest from 
March 22, 1937, and from that judgment defendant company has appealed. 

Defendant’s contention that the agreement to reinstate constituted a new 
contract, made in the District of Columbia and, therefore, not affected by, the 
Louisiana statute, is founded on the following facts: 

When the application for reinstatement was executed by the insured it 
was mailed to the home office of the company in Washington, D. C., and with 
it was sent a remittance covering the past due premiums. After this appli- 
cation and the remittance were received in Washington the company, in due 
course, decided to grant the reinstatement, and placed in the mail in Wash- 
ington notification to the insured that his application for reinstatement had 
been granted. 

Counsel contend that the Supreme Court of Louisiana has held that, where 
an application for insurance, accompanied by remittance to cover the first 
premium, is sent from one state to an insurance company domiciled in another 
and all that remains to complete the contract is for the company to grant the 
application, the contract is completed in the state in which the acceptance is 
mailed and not in the state from which the application was sent. They cite 
Coci v. New York Life Insurance Company, 155 La. 1060, 99 So. 871, 872, in 
which our Supreme Court said: 

“The general rule, sustained by ample authority, is that: 

“*Where an application is made for a life policy and a sum of money paid 
to the agent of the insurer to be applied on the first premium if the insurer 
decides to issue a policy, the contract is complete on the issuance of the policy 
and no delivery is essential. 

“*The weight of authority seems to be to the effect that on the acceptance 
of the application the contract is consummated.’ 14 Ruling Case Law, p. 89% 

“*& contract of life insurance is consummated upon the unconditional 
written acceptance of the application for insurance by the company to which 
such application is made. Actual delivery of the policy to the insured is not 
essential to the validity of a contract of life insurance, unless expressly made 
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so by the terms of the contract. ‘New York Life Ins. Co. v. Babcock, 104 Ga 
67, 30 S.E. 273, 42 L.R.A. 88, 69 Am.St.Rep. 134.’ | 


“It was the completion and mailing of the contract that constituted the 
delivery of the policy within the intendment and meaning of the law. * * * 
a a a 


“Construing the application and the policy together, our conclusion is that 
delivery of the policy was made when it was mailed at the home office of the 
company, and, the insured being in good health at that time, and the premium 
having been paid, the policy became effective and was in force at the time of the 
death of the insured.” 

They also cite many other cases. But we deem it unnecessary to make other 
reference to them than to say that it is obvious that the question which was 
involved in the Coci Case and in the several others relied upon was whether or 
not the contract had taken effect when the acceptance was. mailed in the one 
state, or when it was delivered to the applicant in the other, and not whether the 
law of the one state, as distinguished from the law of the other, should be applied 
to the contract. In other words, the point involved was based on the element of 
time rather than on that of place. As we have said, the court gave no consideration 
to whether the contract was affected by the laws of one state rather than by the 
laws of the other, but considered solely the question of “when” the contract had 
gone into effect. It found that it had taken effect “when” it was mailed and that 
there could be a recovery under it since the applicant had been in good health “at 
that time”. 

[1] If it is possible for an insurer to escape the effect of a statute such as 
Act No. 227 of 1916 by merely requiring applicants for insurance to mail their 
applications and their first remittances to the home offices in other states, then 
the announced public policy of this state may easily be circumvented. That it is 
the public policy of this state that no insurance application may be pointed to as 
evidencing fraud unless attached to the policy is settled in Fisette v. Mutual Life 
Insurance Company of N. Y., 162 La. 620, 110 So. 880. There the Supreme Court, 
referring to this same statute, said: 

“ * * * the Legislature made the statute a matter of public policy by 
providing that its provisions could not be dispensed with by consent of the parties.” 

However, let us assume for the moment that the reinstatement of the policy 
was effected in Washington, D. C., and let us consider the matter in that light 

[2] Defendant realizes that it must establish the fact that a new and separate 
contract was entered into when the reinstatement was granted because it concedes 
that the statute of 1916 affected the original contract and that, therefore, if the 
reinstatement could be considered as nothing more than the injection of new life 
into that original contract, the evidence tendered would have been inadmissible. 

In Johnson v. Life Insurance Company of Virginia, 169 So. 159, we considered 
and discussed at length the question of whether, where a policy is reinstated, the 
reinstatement constitutes a new contract, or merely re-establishes the old, and we 
said that, if the reinstatement is based on a right which the insured is granted 
under the original contract, the said reinstatement is merely a _ revivification of 
the old. But we held that in the policy which was there involved there was no 
right to demand reinstatement and that, therefore, a new contract had resulted. 
Here there is found in the policy itself a provision reading as follows: 

“A lapsed policy may be reinstated at any time provided the member makes 
application therefor, furnishes evidence of insurability satisfactory to the Compan) 
and pays the premiums due to the date of reinstatement with interest at the rate 
of six per cent per annum.” 

Tt would follow that, if the many cases on which we based our views in the 
Johnson Case are sound, the result here is that no new contract was made and 
that all that was accomplished was the re-establishment of the original contract 
exactly as it was and subject entirely to the laws of Louisiana. 

But it is argued that that case is not authority here because, having found 
there that the policy did not grant reinstatement as a matter of right, what we 
said concerning policy which does contain a stipulation entitling the insured to 
reinstatement was merely “obiter dictum”, and it is also said that we did not give 
consideration to the point made here—that there is a difference between the agree- 
ment to reinstate and the actual reinstatement: that there are, in truth, two contracts 
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—the one induced by misrepresentation and the other the re-establishment of the 
original contract with the same terms and conditions which were in the original 
policy. 

If that be true—and let us so treat it for the moment—its effect would be 
to prevent the application of the Louisiana statute to that new contract made in 
Washington. But it is conceded that even that new contract, as reinstated, is 
subject to all the terms and conditions of the original contract, and in the original 
contract is to be found a stipulation which, in language very similar to that 
contained in the statute, provides that the policy shall constitute the entire agree- 
ment and that no statement shall be relied upon as evidencing misrepresentation 
unless it is contained in the application attached to the policy. In Fisette v. Mutual 
Life Insurance Company of N. Y., supra, the Supreme Court found just what we 
notice here: that even if it had found that the statute could not be said to apply 
to an “establishment” of a policy, still exactly the same result would have been 
reached by excluding, under the terms of the contract itself, the evidence relied 
upon as showing misrepresentation. There the Supreme Court said (page 882) : 

“Aside from the statute, or perhaps in obedience of it, the policy itself, in this 
case, contains the stipulation: 

“ ‘The Contract—This policy and the application therefor, copy of which is 
indorsed hereon or attached hereto, constitute the entire contract between the 
parties hereto. All statements made by the insured shall, in the absence of fraud, 
be deemed representations and not warranties, and no such statement of the insured 
shall avoid or be used in defense of a claim under this policy unless contained 
in the written application herefor and a copy of the application is indorsed on or 
attached to this policy when issued.’ 

“Therefore, if the statute of 1916 were not applicable to the statements made 
in the application for ‘establishing’ or ‘placing in force’ the policy that was not 
already placed in force by the payment of the first premium, the contract itself 
would furnish the law on the subject between the parties.” 

It is quite evident that the Supreme Court did not treat the agreement to 
“establish” as a contract not subject to the terms and conditions of the original 
policy; otherwise it could not, in considering the effect of the “establishment”, 
have referred to the above quoted provision, of the original contract. Here we 
may say, as the court said in the Fisette Case, that, aside from the statute, the 
contract contains the following stipulation: 

“This policy, together with the application therefor, a copy of which is attached 
hereto and made a part hereof, shall constitute the entire contract and all state- 
ments made by the member shall, in the absence of fraud, be deemed representations 
and not warranties, and no such statement shall be used to void this policy or in 
defense to a claim hereunder unless contained in said application and unless a 
copy of the application shall be attached to the policy when issued.” 

Of course, the point at issue in the Fisette Case was not whether the “estab- 
lishment” of the policy had been effected in another state, but whether the statute 
could be said to be applicable to an “establishment” of a policy as distinguished 
from an “issuance”. It was argued that the statute could he applied only to the 
original issuance because it would not be possible for an insurer to obtain an 
already-issued policy in order to attach to it an application for “establishment”. 
The court held that the statute applied to an application, whether made in connec- 
tion with the original issuance or in connection with the effort to “establish” the 
policy later and that it would have been proper for the company to have refused 
to “establish” except upon the production of the policy in order that the application 
might he attached to it: 7 

“* * * The company could have regained possession of the policy and 
indorsed upon or attached to it any document that the company might have 
desired should form part of the contract.” 

In Eddins v. National Life & Accident Insurance Company, 173 La. 644, 138 
So. 430, 431, the court extended the doctrine of the Fisette Case to a reinstatement 
of a policy, holding that, if the insurer desires to prove fraud by pointing to a 
Statement contained in the application, the said application must be attached to 
the policy, and this whether the application be one for the original issuance, or 
one for reinstatement : 

“This Fisette Case was thoroughly considered by this court. The legal question 
presented in this case is exactly the same as was presented in that case, and 
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this court found that its decision on the question was supported by the weight 
of authority in other jurisdictions. Until the Legislature amends the statute 
with respect to applications for the reinstatement of lapsed insurance policies, 
the decision in the Fisette Case will be adhered to.” 

If we apply the result reached in those cases to the facts here, even if we 
treat the statute as having no application, we find that the contract itself provides 
that the statements relied upon—not being attached to the policy—may not be 
availed of “to avoid the policy or in defense of a claim * * *”, 

|3] Since we find the evidence inadmissible, we may not and need not con- 
sider the contention of plaintiff that the evidence, even if admitted, would not 
have been sufficient to show wilful misrepresentation. 

[4] We notice that the judgment awarded interest at 6 per cent. from 
March 22, 1937. This award resulted from the application of section 1 of 
Act No. 17 of 1920, which provides that “all life insurance companies doing 
business in this State, whether foreign or domestic, are hereby required to 
pay all death claims within sixty days from date of receipt of due proot of death 
and should they fail to do so without just cause, then policy will bear interest 
at the rate of six per cent. (6%) per annum from date of receipt of due proof 
of death until paid.” See Dart’s Louisiana General Statutes, § 4112. We note 
that, though the statute requires that death claims be paid within sixty days from 
date of receipt of proof of death, if such claims are not paid, interest at 6 per 
cent. shall be allowed from the date of the receipt of proof of death. It would 
seem, then, that this interest should have been allowed from January 22, 1937, 
instead of from March 22, 1937. However, since plaintiff has neither appealed 
nor answered the appeal, no amendment can be made in her favor. 

It is therefore ordered, adjudged and decreed that the judgment appealed 
from be and it is affirmed, at the cost of appellant. 


Affirmed. 


GEDDES & MOSS UNDERTAKING & EMBALMING CO., Limited v. FIRST 
NATIONAL LIFE INS. CO. No. 34793. 
Supreme Court of Louisiana. May 2, 1938. 
181 Southern Reporter 436. 
2. MEDICAL EXAMINATION. 

The amendment of the statute relative to issuing an insurance policy without 
a medical examination merely provides that, where the insurer fails to require 
such examination, it shall accept the consequences of such failure. Act No. 
134 of 1934, 

(For other cases. see Insurance, Dec. Dig. § 389[9].) 

3. STATUTORY PROVISION. 

The statute providing that “hereafter” applicants for industrial life insurance 
shall be required to make a signed application therefor which should be a 
part of the insurance contract whether or not attached to the policy and that 
fraud in that event should be a defense, if conceded to be a remedial statute, 
manifests legislative intent when the statute is construed as a whole, to be pro- 
spective, and not retrospective, in its operation and to apply only to policies 
issued after effective date of statute. Act No. 160 of 1934. 

(For other tases, see Insurance, Dec, Dig. § 4.) 

7. FRAUD. 

Where an insured in an industrial life policy died after the adoption of 
statute providing that fraud should be a defense to any suit by an insured if 
insurer had obtained a signed application from the insured, but policy had been 
issued before the enactment of the statute, upon a written application, without 
a medical examination, the policy was governed by the law in existence prior 
to the adoption of the statute, and hence insurer could not maintain that 
policy was null by reason of fraudulent representations made in application, 
by insured. Act No. 97 of 1908, amended by Act No. 134 of 1934; Act No. 
160 of 1934, 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Certiorari or Writ of Review to Court of Appeal, Parish of Orleans. 

Action by Geddes & Moss Undertaking & Embalming Company, Limited, 
against the First National Life Insurance Company on an industrial life policy 
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assigned to the plaintiff. To review a judgment of the Court of Appeal, 177 
So. 818, affirming the judgment of the trial court in favor of the plaintiff, 
defendant applies for certiorari or a writ of review. 

Judgment of the Court of Appeal affirmed. 

Norman & Bethea and Harold M. Rouchell, all of New Orleans, for First 
National Life Ins. Co., relator. 

John T. Charbonnet, of New Orleans, for respondent. 

RockErs, Justice. 

On July 23, 1934, the First National Life Insurance Company issued a policy 
of industrial life insurance on the life of Nancy Y. Taylor. The policy was 
for $250 and Elizabeth Morton was designated as the beneficiary therein. Nancy 
Y. Taylor the insured, died on April 9, 1936, and Elizabeth Morton, the bene- 
ficiary, assigned to Geddes & Moss Undertaking & Embalming Company, Ltd., 
all her rights, titles and interests in and to the policy, in consideration of the 
services performed by the assignee in conducting the funeral of the insured. 

Claim was made on the policy by Geddes & Moss Undertaking & Embalming 
Company, Ltd., as assignee of the beneficiary, but the claim was rejected by 
the insurer, First National Life Insurance Company. Thereupon the undertaking 
company brought suit against the insurance company to recover the face amount 
of the policy. 

Plaintiff alleged the issuance of the policy by the defendant, the designation 
therein of Elizabeth Morton as beneficiary, the payment of all premiums, the 
death of the insured, the submission of proofs of death, the assignment to 
plaintitt and the defendant’s refusal to pay. Defendant admitted these allegations 
of the petition, but defendant denied all liability on the ground that the policy 
was without force or effect for the reasor that the insured had willfully con- 
cealed and misrepresented the true facts as to her ill health at the time she 
signed the application for the policy, warranting the truth of her answers of 
present good health, the absence of any previous illnesses or treatment therefor, 
and the freedom at all times from certain specific diseases set forth, whereas 
her answers were knowingly and willfully false because for about four years 
prior thereto she had suffered from certain disease which ultimately caused 
her death. In the alternative, defendant pleaded that, in any event, plaintiff’s 
recovery could not exceed one-fourth of the stipulated benefit, because of 
certain limitations contained in the policy. 

Upon the trial of the case, evidence in support of the defense was admitted 
by stipulation of the parties, subject to plaintiff’s objection that it was inadmissible 
because of irrelevancy. After considering the case, the trial judge rendered 
judgment in plaintiff's favor for the full amount of the policy. This judgment 
was affirmed by the Court of Appeal. 177 So. 818. 

|1] The controversy between the parties hinges upon the admissibility of 
the evidence tendered by defendant, and objected to by plaintiff, in support of 
its defense. This controversy involves an interpretation of Act No. 160 of 1934, 
which is relied on by defendant to defeat plaintiff’s claim. The interpretation 
placed upon the statute by the Court of Appeal for the Parish of Orleans in 
this case is in conflict with the holdings of the Court of Appeal for the Second 
Circuit in the case of Washington National Insurance Company v. McLemore, 
163 So. 773, and the Court of Appeal for the First Circuit in the case of Sawyer 
v. Liberty Industrial Life Insurance Company, 171 So. 415, and Id., 172 So. 24. 
On suggestion of these divergent opinions of the Courts of Appeal with respect 
to the operation of Act No. 160 of 1934, the application of the First National 
Life Insurance Company for a Writ of Review herein was granted as a matter 
of right. Const.1921, art. 7, § 11. 

The policy sued on was issued without requiring the insured to undergo 
a medical examination and the insured’s application, although in writing, was 
not attached to the policy. The insurance contract was entered into prior to 
the adoption of Act No. 160 of 1934, but the insured died and this suit was 
filed subsequent to the date the law became effective. 

Defendant concedes that under the law prevailing prior to the adoption of 
Acts 134 and 160 of 1934, defendant, not attaching the insured’s application to 
the policy and not obtaining a medical examination of the insured, would be 
prohibited from proving the insured’s alleged fraudulent misrepresentations 
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concerning her health. But defendant contends that under the provisions of 
Acts 134 and 160 of 1934 the prohibition was removed and that proof of fraud- 
ulent misrepresentations in an application for industria} life insurance is 
now admissible, even though the application is not attached to the policy and a 
medical examination of the applicant is not obtained. 

Under Act No. 97 of 1908, the insurer, by issuing a policy without a medical 
examination is presumed to waive its right to forfeit the policy on the ground 
of misrepresentation under certain conditions. 

[2] Act No. 134 of 1934 amended Act No. 97 of 1908 by adding an additional 
section as follows, viz: “Nothing in this Act shall be construed to require an insur- 
ance company to cause a medical examination of an applicant to be made before 
issuing a policy.” 

The amendment of Act No. 97 of 1908 by Act No. 134 of 1934 added 
little to the amended statute, as was correctly pointed out by the Court of 
Appeal for the Parish of Orleans in the case of Bonin v. National Life & 
Accident Insurance Co., 165 So. 484, 485, namely: “* * * where a_ medical 
examination is reasonably possible, the interpretation placed upon the act by 
the Supreme Court does not require that such examination be made. It merely 
provides that where the insurer fails to require such examination it shall accept 
the consequences of such failure.” 

[3] Hence, the real question to be determined in this case is, whether Act 
No. 160 of 1934 should be interpreted as retrospective or as prospective in its 
operation. 

Defendant maintains that the legislative act prescribes remedial legislation 
and, therefore, should be interpreted as having retrospective force. 

Plaintiff maintains that the legislative act is not one providing remedies, and 
that even if it does provide it cannot be given a retrospective effect because 
the language of the law discloses a legislative intention for prospective operation 
only. 

The Court of Appeal for the Parish of Orleans, in this case, is in agreement 
with the Court of Soul for the Second Circuit in the McLemore Case, and 
the Court of Appeal for the First Circuit in the Sawyer Case, that Act No. 160 
of 1934 is a remedial statute in that it entirely relates to procedure. But the 
Court of Appeal for the Parish of Orleans is in disagreement with the other 
Courts of Appeal in the result reached by them that, because the statute is 
remedial, its operation is retrospective. 

We do not consider it necessary to discuss plaintiff’s contention that the 
statute under review is not a remedial statute, and that it cannot be interpreted 
to operate retrospectively, because such an interpretation would deprive plaintiff 
of substantial contractual rights which became vested in the insured under prior 
laws. Conceding that the statute is a remedial statute relating entirely to pro- 
cedure, as found by all the courts of appeal, nevertheless we think that it is 
prospective, and not retrospective, in its operation, as contended by the plaintiff 
and decided by the court in this case. 

As stated in the opinion of the Court of Appeal for the Parish of Orleans 
(page 820), “Act No. 160 of 1934 is a special statute in that it is limited to 
industrial insurance companies. By its terms, all industrial life insurance com- 
panies doing business in this state are required, prior to the issuance of any 
policy, to have the assured make written application for the policy.” 

The statute is composed of four sections. 

Section 1 provides: 

“Be it enacted by the Legislature of Louisiana, that hereafter before any 
corporation, association or organization shall issue any policy of industrial 
life insurance in this State, the applicant for such policy shall be required 
to make an application in writing therefor to the insurer and to sign the application 
with his genuine signature, or ordinary mark, as the case may be, in which event 
the written and signed application shall be the basis for issuing the policy of 
industrial life insurance so applied for, and shall be a part of the contract of 
insurance issued thereon, whether or not the application or a copy thereof be 
attached to or indorsed upon the policy when issued.” 

Section 2 reads: 

“If any corporation, association or organization as above mentioned shall 
issue any policy of industrial life insurance without obtaining a written and 
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signed application by the applicant therefor, then such unsigned application 
shall be inadmissible in evidence as a basis of defense in any suit upon the 
policy by the insured for the collection of the policy, nor shall parol evidence 
of the contents of such application be admissible in evidence.” 

Section 3 declares: 

“No policy of industrial life insurance shall be void, nor shall the rights 
of the assured thereunder be impaired, by any misrepresentation in the appli- 
cation of the assured unless such misrepresentation is wilful on the part of 
the assured and conceals facts as to the ill-health of the assured existing at 
the time of any such application, and provided further, that fraud shall always 
be a defense against ‘any suit by the assured, if the insurer shall have obtained 
an application from the assured as hereinabove provided.” 

And section 4 contains the repealing clause. 

We think that the language of the statute, taken as a whole, evinces 
the legislative intention to restrict its operation to industrial life insurance 
policies-issued after the statute became effective. 

The use of the word “hereafter” in the first section of the statute discloses 
that its provisions are to apply only to future contracts. The second and third 
sections of the statute are clearly predicated on the first section. Since the 
first section is only prospective in its operation, the other two sections are like- 
wise only prospective in their operation. 

The wording of the second section indicates that the rule of evidence 
therein announced is to apply only in suits affecting the contracts referred to 
in the first section; that is to say, to future contracts. 

The provisions of the third section, that no policy shall be void unless the 
misrepresentation of the insured is willful and conceals facts existing at the 
time of the application, and that fraud shall always be a defense against a 
suit on a policy if the required application be obtained, likewise relates only 
to policies and applications specified in the first section and to fraud as a 
defense to such policies; that is to say, to future policies and applications 
therefor. 

[4] Article 8 of the Civil Code provides: “A law can prescribe only for 
the future; it can have no retrospective operation, nor can it impair the obli- 
gation of contracts.” This article declares the universal rule of statutory 
construction. 

[5] Remedial statutes, however, are not subject to the general rule, unless 
their language plainly shows a contrary intention. Paulsen v. Reinecke, 181 La. 
917, 160 So. 629, 97 A.L.R. 1184. 

[6] But the exception to the general rule does not authorize a construction 
giving a statute retrospective force where the language used in the statute 
discloses the legislative intent that its provisions shall be applicable only to 
contracts entered into after its enactment. 59 C.J. pp. 1170, 1171. ; 

As stated by the Court of Appeal for the Parish of Orleans in the opinion 
herein under review, “* * * the use of the word ‘hereafter’ in the statute 
now under discussion plainly evidences that it was the will of the Legislature 
that the law should not apply to policies issued prior to its enactment.” 

As pointed out in the opinion under review, and as appears from the opinions 
themselves, neither the Court of Appeal for the Second Circuit in the McLemore 
Case nor the Court of Appeal for the First Circuit in the Sawyer Case dis- 
cusses the language of the statute, and it is patéht that the courts’ attention 
was not directed to it by the litigants in those cases. 

\7| We agree with the conclusion reached by the Court of Appeal for 
the Parish of Orleans, that the policy involved in this case is governed by the 
law in existence prior to the adoption of Act No. 160 of 1934, and that defendant 
is prohibited from maintaining that the policy is null by reason of the alleged 
fraudulent representations made by the insured in her application for insurance. 

The alternative defense that liability on the policy cannot exceed $75, or one- 
fourth of the face value of the policy, has been exhaustively discussed in the 
opinion under review. As we are fully in accord with the views expressed and 
the conclusions announced in the opinion, we find no necessity for further discussion 
on that phase of the case. ; 

For the reasons assigned, the judgment of the Court of Appeal for the 
Parish of Orleans under review herein is affirmed at relator’s cost. 
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COOK v. METROPOLITAN LIFE INS. CO. No. 16883. 
Court of Appeal of Louisiana. Orleans. May 30, 1938. 
181 Southern Reporter 671. 
1 EXTENDED INSURANCE. 

An insured who has permitted a life policy to lapse is entitled to extended 
insurance as provided by statute where no selection of any other benefit is made by 
insured, on surrender of the policy, notwithstanding policy’s failure to mention 
extended insurance. Act No. 193 of 1906, § 2. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. EXTENDED INSURANCE. 

An insurer was entitled to calculate the extended insurance to which insured 
was entitled according to the standard adopted by the insurer, as provided bp 
statute, notwithstanding that standard was not written in, indorsed on, or attached 
to the policy when issued. Act No. 193 of 1906, § 2; Act No. 52 of 1906, as 
amended by Act No. 227 of 1916. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from First City Court of New Orleans; W. Alexander Bahns, Judge. 

Action by Alice Cook against the Metropolitan Life Insurance Company, on a 
policy of life insurance. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Harry R. Cabral, of New Orleans, for appellant. 

Spencer, Phelps, Dunbar & Marks and Louis B. Claverie, all of New Orleans, 
for appellee. 

WESTERFIELD, Judge. 

This is a suit by Alice Cook, as the heir and beneficiary of John Cook, who 
died December 9, 1936, against Metropolitan Life Insurance Company on a policy 
of the face value of $175 issued on the life of John Cook, September 6, 1920. 
Defendant admitted the issuance of the policy, but denied liability upon the ground 
that the policy had lapsed because of the non-payment of premiums and though 
subsequenfly revived on May 16, 1932, it again lapsed on August 29, 1932, and was 
never thereafter revived. 

There was judgment below dismissing plaintiff’s suit and she has appealed. 

Act No. 193 of 1906 reads in part as follows: 

“No policy of life or endowment insurance (other than a term policy for 
twenty years or less) issued by any legal reserve life insurance company on or after 
January first, nineteen hundred and seven, after being in force three full years 
shall by its terms lapse or become forfeited by the non-payment of any premium 
or any note therefor, or of any loan on such policy or of any interest on such not 
or loan. The reserve on such policy computed according to the standard adopted 
by said company, together with the value of any dividend additions upon said 
policy, after deducting any indebtedness to the company and one-fifth of the said 
entire reserve, shall upon demand with surrender of the policy be applied as a 
surrender value as agreed upon in the policy, provided that if no other option 
expressed in the policy be availed of by the owner thereof, the same without 
any further act on the part of the owner of the policy, shall be applied to continue 
the insurance in force at its full amount including any outstanding dividend addi- 
tions less any outstanding indebtedness on the policy, so long as such surrender 
value will purchase non-participating temporary insurance at net single premium 
~ates by the standard adopted by the company, at the age of the insured at the time 
of lapse or forfeiture * * *. ” Section 2. 

[1] The policy, by its terms, gave to the assured, in the event of its lapse, 
after it had been in effect for ten years, the option of paid-up insurance or a cash 
surrender value in accordance with a table contained in the policy. It did not grant 
non-participating temporary insurance usually referred to as extended insurance 
However, in Succession of Watson vy. Metropolitan Life Insurance Company, 183 
La. 25, 162 So. 790, it was held that although no mention is made of extended 
insurance in the policy, an insured would, nevertheless, be entitled to such exten- 
sion as granted by Act No. 193 of 1906, when no selection of any other benefit is 
made by the assured upon the surrender of the policy. No selection of benefits was 
made in this case, hence John Cook was entitled to such extended insurance 
was authorized by the Act of 1906. 

What we have said thus far is without controversy, the sole issue in the case 
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being the standard by which the extended insurance should be computed, the 
plaintiff contending for the application of the American Experience Table of 
Mortality, which admittedly would have the effect of extending the policy from 
the date of its lapse on the 29th day of August, 1932, beyond the date of the death 
of the assured on December 9, 1936, and the defendant for the Sub-Standard 
Industrial Table of Mortality which extended the policy to November 6, 1936, 
thirty-four days before the death of the assured. 

On behalf of defendant it is pointed out that the Act of 1906 clearly provides 
for the computation of the reserve “according to the standard adopted by said 
company”. Turner v. Peoples Industrial Life Insurance Company, La.App., 180 So. 
435. The plaintiff concedes that the defendant could adopt such standard as it 
saw fit, but relying upon Act No. 52 of 1906, as amended by Act No. 227 of 1916, 
insists that whatever standard defendant might adopt should be written in, endorsed 
upon or attached to the policy when issued. The act referred to reads in part as 
follows: 

“Every policy of insurance issued or delivered within the State on or after the 
first day of January, nineteen hundred aad seven, by any life insurance corporation 
doing business within the State shall contain the entire contract between the parties 
and nothing shall be incorporated therein by reference to any constitution, by-laws, 
rules, application or other writings unless the same are endorsed upon or attached 
to the policy when issued; and all statements purporting to be made by the insured 
shall in the absence of fraud be deemed representations and not warranties, and 
no statement or statements not endorsed upon or attached to the policy when issued 
shall be used in defense of a claim under the policy unless contained in a written 
application and unless a copy of such statement or statements be endorsed upon or 
attached to the policy when issued. Any waiver of the provisions of this section 
shall be void.” 

The policy sued on is called an “Adult Endowment Policy” and was issued to 
John Cook in his fiftieth year, the weekly premium being 25 cents. Under the 
heading “Privileges and Concessions to Policy-Holders”, there is a table showing 
the cash surrender value based upon each 5 cents of weekly premiums paid. An 
application of this table to the policy under consideration shows that after premium 
payments of 25 cents per week have been made for twelve years (the time this 
policy was in effect) the cash surrender value of the policy was $48.75. This 
figure, counsel points out, is, with the difference of only 2 cents, exactly the same 
as that reached by Mr. C. G. Arlinghaus, the “Section Head of the Mathematical 
Section of its Industrial Actuarial Division”, after a most involved mathematical 
calculation, as found in the record, and based upon the Sub-Standard Industrial 
Table of Mortality with 344% Interest. It indicates the reserve value of the policy 
sued on. There is no provision for extended insurance in the policy, but there is a 
formula for the computation of the amount of a “free policy” after its lapse based 
upon the number of years it had been in force. 

Counsel argues, and we think with plausibility, that since the policy contains 
a provision for the issuance of a “free” or paid-up policy after the payment of 
three years’ premiums and for cash surrender value available after ten years 
(three years under Act No. 193 of 1906), and there is necessarily read into th 
policy the provisions of Act No. 193 of 1906, providing for extended insurance, 
which is necessarily based upon the cash surrender value, that the method of 
settlement of lapsed policies is by express provision and necessary implication 
embodied in the policy. 

It is conceded that the reserves were accumulated upon the same standard 
as that by which its extended insurance has been computed. As stated by counsel, 
“the premiums are determined on the basis of that standard (Sub-Standard Indus- 
trial Table of Mortality with 3%4% interest) and the reserve on the policy is 
accumulated according to that standard”. 

Our conclusion is that the defendant, in adopting the Sub-Standard Industrial 
Table of Mortality as a basis for calculating the reserve and extended insurance 
due under the policy, did not violate any law of this State or any provision of its 
policy contract, and that by including a table of values showing reserve applicable 
to extended insurance, it substantially complied with Act No. 52 of 1906, as 
amended, with regard to including all stipulations and agreements in the policy, 
because the law which discloses how the reserve must be applied is read into the 
policy. 
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For the reasons assigned the judgment appealed from is affirmed. 

Affirmed. 

Janvier, Judge (concurring). 

|2] I agree with the result reached by the author of the opinion and therefore 
concur in the decree. But I fear that the statement in the opinion to the effect that 
“by including a table of values showing reserve applicable to extended insurance, 
it substantially complied with Act No. 52 of 1906, as amended” may be construed as 
an expression of the view that the method adopted by the company in computing 
the reserve must be referred to in the policy. 

I cannot concur in this view. I am convinced that the requirement of Act No. 
227 of 1916 that “nothing shall be incorporated therein by reference to any con- 
stitution, by-laws, rules, application or other writings unless the same are endorsed 
upon or attached to the policy when issued” can have no reference to the amount 
of the reserve which, by Section 2 of Act No. 193 of 1906, must be established on 
certain policies. By the act of 1906 that reserve is required to be established whether 
or not there is contained in the policy any reference thereto, and, in the same 
statute which requires that the said reserye be established, it is provided that it 
shall be “computed according to the standard adopted by said company”. It would 
seem to follow logically that, since the act requires that a reserve must be com- 
puted and held as a credit to the policyholder, the failure of the insurance company 
to refer, in the policy itself, to that reserve could not give to the company the 
right to point to the act of 1916 and to say that, since the reserve has not been 
referred to in the policy, that statute prevents the making of any claim based on 
the said reserve. 

And since, in the same statute which requires the reserve, it is provided that 
the reserve shall be computed according to the standard adopted by the company, 
that standard need not be referred to in the policy. If, when a policy contains no 
reference to the standard or method which the company has adopted in computing 
the reserve, the company is, by Act No. 227 of 1916, prevented from proving that 
standard or method, then the policyholder cannot recover at all for the value of 
the reserve because there is not provided any method, by which the reserve may be 
computed, other than that adopted by the company. If proof of the company’s 
standard is not admissible, then the extended term of the policy cannot be ascer- 
tained. 

I concur in the decree. 

McCaleb, Judge (concurring). 

It seems to me that it is a sufficient answer to the plaintiff’s contention to 
remark that Act No. 227 of 1916 has reference only to agreements made between 
the parties and not to the provisions of the insurance laws of this State which are 
written into, and form a part of, every policy contract whether they are incor- 
porated in the agreement or not. Therefore, since Section 2 of Act No. 193 of 
1906 requires that the reserves be computed according to the standard adopted by 
the company, evidence submitted in proof of such standard is clearly admissible. — 

I respectfully concur in the decree. 


ROGERS v. GREAT NORTHERN LIFE INS. CO. No. 18. 
Supreme Court of Michigan. June 6, 1938. 
279 Northwestern Reporter 906. 
1. CONSTRUCTION. 


Insurance policies, like other contracts, are to be construed as a whole, and the 
intent of parties is to be gathered from the four corners of instrument. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. CONSTRUCTION. 

Although courts will not write new contracts for parties, they will construe 
insurance contracts in a reasonable manner so as to avoid forfeitures arising from 
failure of beneficiary to perform an impossible act. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. NOTICE. ; a 

The failure of plaintiff to give insurer 20-day notice of insured’s death, as 
required by life policy, because she did not know that he was insured and found no 
policy in his papers after diligent search thereof, did not preclude recovery on 
policy, where it provided that failure to give notice should not invalidate claim 


by d 
June 
Dec 
full 

the | 


husl 
local 
of t 
of t 
Hek 
Aut 
the 

men 
man 
cove 
wro 
cove 
be s 
hort 
witl 
the 

acco 
of t 
July 
Insu 
defe 
accel 
bene 
such 
ty 
und 
wou 
the 

very 
aske 
repr 
into 
Tan 
Hek 
wit 
the 

tim 





Life] Rogers v. Great Northern Life Ins. Co. 717 


if notice were given as soon as was reasonably possible after learning of existence 
of policy, and notice was so given after plaintiff learned of policy. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

4, PROOF OF LOSS. 

The insurer waived plaintiff’s failure to make proof of loss, as required by life 
policy, by failing to furnish necessary forms for proof of loss in compliance with 
policy, and by carrying on correspondence in an attempt to reach a settlement. 

(For other cases, see Insurance, Dec. Dig. §§ 558[4], 561.) 

Appeal from Circuit Court, Kent County; Willis B. Perkins, Judge. 

Suit by Mary C. Rogers against the Great Northern Life Insurance Company 
to recover benefits under a life insurance policy. Judgment for plaintiff, and 
defendant appeals. 

Judgment affirmed. ; 

Argued before the Entire Bench. 

John J. Temple, of Detroit, for appellant. ; ; 

Cornelius Hoffius, of Grand Rapids (Russell Van Kovering, of Grand Rapids, 
of counsel), for appellee. 

Porrer, Justice. 

Plaintiff sued defendant to recover benefits under a life insurance policy issued 
by defendant upon the life of her husband, Earl T. Rogers. The policy was issued 
June 10, 1935, and insured Earl T. Rogers against death by accidental means. 
Deceased was killed in an automobile accident July 18, 1935, while the policy was in 
full force and effect. The policy provided that in such event defendant would pay 
the beneficiary named in the policy $1,000. It has not paid it. 

Plaintiff had no knowledge of the existence of the policy at the time of her 
husband’s death, After his death, she made a search of his papers but did not 
locate the policy. She has never found it. Plaintiff learned of the possibility 
of the existence of the policy in July, 1936, through John Hekman, president 
of the Hekman Biscuit Company by whom her husband had been employed. The 
Hekman Biscuit Company furnished its employee, Rogers, membership in the 
Automobile Club of Michigan. As a member of the club, deceased was issued 
the insurance policy involved, which is a part of the benefit derived from 


membership. Mr. Hekman, in conversation with Mr. Grashorn, Grand Rapids 


manager of the Automobile Club of Michigan, asked whether Rogers was 
covered by an accident policy. Grashorn agreed to investigate, and July 10, 1936, 
wrote Hekman that he had written the club’s Detroit office and found Rogers was 
covered under an accident policy at the time of his death, and asked that he 
be sent a complete account and newspaper clippings concerning the death. Gras- 
horn said accidental death under the terms of the policy must be reported 
within 20 days, but the Detroit office of the club would do all it could to get 
the claim accepted. Hekman wrote Grashorn July 14, 1936, enclosing a newspaper 
account of the circumstances of death and explained that plaintiff knew nothing 
of the existence of the policy and did not have it in her possession at any time. 
July 22, 1936, the assistant claims manager of the Detroit Automobile Inter- 
Insurance Exchange, D. N. Tanner, Jr., wrote Mr. C. O. Pauley, secretary of 
defendant, stating it had received word that Rogers was killed in an automobile 
accident about a year before, that he had a policy with the defendant, that the 
beneficiary, Mrs. Rogers, his widow, did not until recently learn there was 
such a policy issued by defendant, and requested instructions relative to whether 
it would be satisfactory for it to accept affidavits from the beneficiary, the 
undertaker, etc. July 23, 1936, Mr. Pauley wrote to Mr. Tanner stating defendant 
would not want to acknowledge any liability or waive any of the provisions of 
the policy with regard to notice or proofs of loss unless the circumstances were 
very unusual or until “we had an opportunity to investigate the facts.” He 
asked that a copy of Hekman’s letter and any other correspondence with anyone 
representing the beneficiary be sent to him and said the case would be looked 
into and a decision given as promptly as possible. July 29, 1936, Pauley wrote 
Tanner acknowledging receipt of his letter of July 25, 1936, in which was enclosed 
Hekman’s letter to the Detroit Automobile Inter-Insurance Exchange, together 
with newspaper clippings. He said he intended to spend a day in Detroit during 
the month of August and they might discuss the matter personally at that 
time. He suggested that Tanner write Hekman that defendant, and not the 
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Automobile Club of Michigan, would have to decide the question of liability; 
also to write him “that you expect an officer of the Great Northern Life Insur- 
ance Company to be in Detroit some time soon, at which time this matter will 
be discussed and he will be advised as to the company’s attitude.” His letter 
ended with this statement “Since there has already been a delay of a year in 
notifying us, further delay will not work any hardship to anyone.” November 
3, 1936, Pauley wrote Hekman that defendant could not recognize any liability 
under the policy in view of the failure of the beneficiary to comply with the 
standard provisions Nos. 4, 5, 6 and 7 of the policy. These provisions provided 
substantially as follows: 

“4, Written notice of injury on which claim may be based must be given to 
the company within twenty days after the date of the accident causing such 
injury. In event of accidental death immediate notice thereof must be given to 
the company. 

“5. Such notice given in behalf of the insured or beneficiary, as the case 
may be, to the company at Westminter Building, Chicago, Illinois, or to any 
authorized agent of the company, with particulars sufficient to identify the 
insured, shall be deemed to be notice to the company. Failure to give notice, 
within the time provided in this policy shall not invalidate any claim if it shall 
be shown not to have been reasonably possible to give such notice and _ that 
notice was given aS soon as was reasonably possible. 

“6. The company, upon receipt of such notice, will furnish to the claimant 
such forms as are usually furnished by it for filing proofs of loss. It such 
forms are not so furnished within fifteen days after the receipt of such notice, 
the claimant shall be deemed to have complied with the requirements of this 
policy as to proof of loss upon submitting within the time fixed in the policy 
for filing proofs of loss, written proof covering the occurrence, character and 
extent of the loss for which claim is made. 

“7, Affirmitive proof of loss must be furnished to the company at its said 
office in case of claim for loss of time from disability within ninety days after 
the termination of the period for which the company is liable, and in case of 
claim for any other loss within ninety days after the date of such loss.” 

In his letter, Pauley said: 

“In view of the large benefits provided in the policy in proportion to the 
premium paid, the Great Northern Life Insurance Company feels that the policy- 
holder and the beneficiary should be held to strict compliance with the terms of 
the policy and therefore incorporated in the policy the following:. ‘Strict com- 
pliance on the part of the insured and beneficiary with all of the provisions of 
this policy is a condition precedent to recovery hereunder, and any failure in 
this respect will forfeit to the company all rights to any indemnity.’ ” 

November 10, 1936, Hekman wrote Pauley expressing his displeasure con- 
cerning defendant’s decision, to which Pauley replied on November 16, 1936 
with a further explanation of the reasons for the company’s decision. 

February 5, 1937, suit was instituted by plaintiff. After appearance of 
defendant, and declaration filed, defendant filed an answer on April 2, 1937, 
in which affirmative defenses were set up based on the provisions in the policy 
relative to notice, proof of claims, and strict compliance with the terms of the 
policy, as mentioned above. Plaintiff replied, setting up her lack of knowledge 
of the existence of the policy, search of deceased’s papers, and the diligence, 
after she learned her husband had been insured, in giving notice to defendant, 
and that it was not reasonably possible for her to do so before that time. Plain 
tiff admitted that proof of loss was not filed within 90 days after the accidental 
death of Rogers, but stated it was impossible to do so for the reasons stated 
above, and. therefore, due to the special circumstances, she was excluded from 
strict compliance with the terms of the policy. Defendant filed a motion t 
strike plaintiff's reply from the files. There was a multiplicity of amendments 
and motions in accordance with the practice but which are unnecessary to a 
definition of the issues or a determination of the case. 


Plaintiff, at the trial, maintained the motions made before two other circuit 
judges at different times were decided in her favor, while defendant said they 
were not passed upon. Eventually, the cause came on for trial before the lat 
Willis B. Perkins, circuit judge, and a jury. Whereupon defendant moved t 
dismiss upon the ground plaintiff had failed to make out a cause of action 
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her pleadings. The trial court denied the motion, stating the case would be 
tried on its merits. At the conclusion of plaintiff's case, defendant renewed 
its motions and again moved to dismiss. Defendant made a motion for directed 
verdict of no cause of action. The trial court directed a verdict for plaintiff 
for $1,000, and interest to the date of judgment, amounting to $29.89, on the 
ground the company, by denying liability after it had carried on this correspondence 
in an attempt to settle the case, waived the notice and proof of loss regularly 
provided by the policy. Judgment was entered, and defendant appeals. 

Defendant contends plaintiff was barred from recovery by reason of her 
failure to notify defendant and in failing to file proofs of loss. It relies upon 
the provisions 4 and 7 above mentioned. Defendant urges the above provisions 
deal with two distinct propositions, one of which is a written notice of injury 
on which claim may be based; and the other, affirmative proof of loss. These 
two requirements are distinct in their purpose and must be treated as such. 
Defendant asks us to read each provision and apply its construction to it. 

[1,2] Insurance policies, like other contracts, are to be construed as a 
whole. The intent of the parties is to be gathered from the four corners of the 
instrument. Girard Fire & Marine Ins. Co. v. Scott, 265 Mich. 293, 251 N.W. 
314. While courts will not write a new contract for the parties, they will construe 
insurance contracts in a reasonable manner so as to avoid forfeitures arising 
from failure of the beneficiary to perform an impossible act. Lukazewski v. 
Woodmen of World, 270 Mich. 415, 259 N.W. 307. 

13] Provision 5, above mentioned, provides in part: 

“Failure to give notice within the time provided in this policy shall not 
invalidate any claim if it shall be shown not to have been reasonably possible 
to give such notice and that notice was given as soon as was reasonably possible.” 

It was not reasonably possible for plaintiff to give, or to have given, notice 
of her husband’s death to the insurer when she did not know he was insured, 
did not know he had a policy in defendant company, found no policy in his 
papers after diligent search thereof, and has never found such policy. It was 
not reasonably possible to give notice of loss to the defendant insurance com- 
pany in order to fix its liability when plaintiff had no knowledge or information 
defendant had ever issued an insurance policy covering the life of her husband. 
The first knowledge plaintiff received of this policy was through the activity 
of the president of the Hekman Biscuit Company. We think, under the particular 
facts in this case, the defendant had notice as soon as it was reasonably possible 
for plaintiff to give it. 

[4] Immediately following the provision in the policy above quoted that 
failure to give notice within the time specified shall not invalidate any claim if 
it shall be shown not to have been reasonably possible to give such notice and 
that notice was given as soon as was reasonably possible, appears provision 6, 
above mentioned, providing: 

“The company, upon receipt of such notice, will furnish to the claimant 
such forms as are usually furnished by it for filing proofs of loss.” 

Defendant, in the preparation of this policy evidently had in mind the 
furnishing of these forms to anyone who gave it notice within 20 days, and to 
anyone who gave it notice as soon as was reasonably possible under the circum- 
stances. Defendant failed to comply with this provision of the policy and 
cannot now be heard to urge that its neglect to comply with the terms of the 
policy prepared by it constitutes a defense to liability under the circumstances in 
this case. 

Defendant did not deny liability bv reason of the failure of plaintiff to 
furnish proofs of loss. It denied liability upon the ground plaintiff did not 
comply with the terms of the policy in givmg it notice of the death of her 
hushand. We think, under the circumstances, plaintiff gave this notice. as soon 
as was possible; that her failure to strictly comply with the terms of the policy 
in relation to proofs of loss was waived by the defendant, not only by its failure 
© furnish the necessary forms for proofs of loss in compliance with the terms 
f the policy, but by its negotiations above mentioned 

ludgment affirmed, with costs to plaintiff. 

Wiest, C. J., and Butzel, Bushnell, Sharpe, Chandler, North, and McAllister, 

concur. 
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MAGEE v. SUN LIFE ASSUR. CO. of CANADA et al. No. 33163. 
Supreme Court of Mississippi, Division A. May 9, 1938. 
182 Southern Reporter 797. 
1. NOTICE OF CAINCELLATION. 

Where group policy procured by employer did not provide for notice to an 
employee of intention of insurer to cancel employee’s insurance certificate when 
notified by employer that employment had ceased, employee was not entitled to 
notice. 


(For other cases, see Insurance, Dec. Dig. § 177.) 
2. CANCELLATION. 

‘Where insurer was obliged to accept premiums when, but not unless, tendered 
by employer, which had procured group pclicy and had right to cancel insurance 
covering any employee when notified by employer so to do, whether employee had 
tendered to employer premium on employee’s certificate was immaterial on question 
whether employee’s certificate had been cancelled. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. EMPLOYMENT. ; 

Even if insurer issuing group life policy to employer covering employees and 
insurer issuing accident policy to same employer acted jointly and with a common 
purpose, so that amount due disabled employee on accident policy should have been 
applied to payment of premium on other policy, the insurer issuing life policy had 
right to cancel the employee’s insurance when notified by employer so to do, 
under policy, which provided that insurance should cease when notice was given 
to insurer by employer that employment had terminated. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


Appeal from Chancery Court, Lincoln County; V. J. Stricker, Chancellor. 

Suit by Mrs. Georgia Nettles Magee against the Sun Life Assurance Company 
of Canada and another on a certificate of life insurance issued under a group 
policy. From a decree dismissing the bill of complaint, the plaintiff appeals. 

Affirmed. 

F. D. Hewitt, of McComb, for appellant. 

Brady, Brady & Phillips, of Brookhaven, Burch, Minor & McKay, of Memphis, 
Tenn., and E. C. Craig, of Chicago, Ill., for appellees. 5 

SmitH, Chief Justice. 


The Illinois Central Railroad Company carries with the Sun Life Assurance 
Company, hereinafter called the assurance company, a policy insuring the lives of 
its employees, and on application therefor the assurance company issues to such 
an employee a certificate setting forth that his life is covered by the policy and 
designating the beneficiary thereof. The premiums due under this policy on the 
lives of its employees are paid monthly in advance to the asstrance company by 
the railroad company. It collects the major portion of the premium on the life 
of an employee from the employee, paying a small portion of it itself. In April, 
1934, Henry W. Magee, a then employee of the railroad company, obtained 
such a certificate from the assurance company designating his wife, Georgia 
Nettles Magee, as the beneficiary therein; the amount of his insurance being 
$2,000. In January, 1936, Magee died, and thereafter his widow called on the 
assurance company to pay her the $2,000, and on its refusal so to do exhibited 
an original bill of complaint in the court below against the assurance company 
and the Zurich General Accident & Liability Insurance Company for the collec- 
tion of the $2,000. The alleged relation of the Zurich Company hereto will 
hereinafter appear. The case was tried on bill, answer, and proof, resulting 
in a decree dismissing the bill of complaint. 


Section VI of the policy, headed “Termination of Assurance,” is in part as 
follows: “Other provisions notwithstanding, the assurance on each employee 
covered hereunder shall, while this policy remains in force, continue until writ- 
ten notice shall have been given to the Company by the Employer on the form 
supplied by the Company for that purpose, to the effect that said employee is 
no longer in the service of the Employer, whereupon such assurance shall by 
that fact alone cease except as otherwise provided under the terms of Provision 
VII.” Paragraph VII has no bearing hereon, 

The bill of complaint alleges that in July, 1934, Magee became totally 
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disabled and left the service of the Illinois Central Railroad Company. According 
to the appellant’s evidence, however, what happened was that Magee was given 
a leave of absence by the railroad company, and during August, September, and 
October he paid the railroad company the monthly premiums due by him under the 
policy. Evidence was also introduced that he tendered the premium for November 
to an agent for the railroad company, who refused to accept it. The court below 
found that this tender was not established, and the correctness of this ruling is 
challenged, but it will not be necessary for us to decide it. 

In December, 1934, a duly authorized agent of the railroad company notified 
the assurance company on a form provided for that purpose that Magee “has 
ceased to be employed as from the 3lst day of October, 1934, and the assurance 
of said employe is accordingly cancelled.” On receipt of this notice the assurance 
company canceled Magee’s insurance under section VI of the policy, hereinbefore 
set forth. This action of the railroad company and of the assurance company 
effectually canceled Magee’s insurance under the policy, unless one of the following 
contentions of the appellant prevented it from so doing. These contentions are: 
(1) No notice was given Magee by either the railroad company or the assurance 
company of the intention of either to cancel his insurance; (2) that Magee, within 
the time therefor, tendered to the railroad company the premium on his insurance 
for the month of November, but the railroad company declined to receive it, and 
thereby relieved him of the necessity of making any further effort to pay that 
or future premiums; and (3) the Zurich General Accident & Liability Insurance 
Company had in its hands $24 due by it to Magee, out of which it was its duty 
to pay the assurance company premiums due on Magee’s insurance, which payment 
the assurance company was under duty to accept. The basis of this contention will 
hereinafter appear. 

{1] 1. The policy does not provide for notice to an employee of the intention 
of the assurance company to cancel his insurance when notified by the railroad 
company that he had ceased to be employed by it, consequently under the terms 
of the policy which he accepted by coming under its provisions Magee was not . 
entitled to such notice and cannot complain that it was not given him. 

[2] 2. Whether Magee tendered the railroad company the premium on his 
insurance for November, 1934, or not, is of no consequence. The assurance com- 
pany did not look to him for the payment of the premium, but to the railroad 
company, between whom no relation of principal and agent exists, and the 
assurance company was obligated to accept premiums when, but not unless, tendered 
it by the railroad company, and had the right to cancel the insurance when notified 
by the railroad company so to do. 

{3} 3. The railroad company carries with the Zurich General Accident & 
Liability Insurance Company a disability insurance for the benefit of its employees 
who accept it and pay the railroad company the premiums to be paid by it thereon; 
it does not require its employees to accept the benefit of either this or the assurance 
company’s policy, but will not permit them to accept one without the other. Magee 
became permanently disabled in July, 1934, and the Zurich Company acknowledged 
liability to him therefor but paid him, according to the appellant’s claim, $24 less 
than was due him at the time of his death. The bill of complaint alleges that 
these two insurance companies “acted together and with a common understanding 
and purpose in writing the insurance * * * and are severally and jointly liable in 
issuing and delivering the certificate sued on in this case; * * * acted as one, and 
the same company in writing said insurance, * * * with a common purpose, under- 
standing and agreement * * * and for all intents and purposes it was one and the 
same contract (the two insurance policies) paid for by the same premium collected 
at the same time by the Illinois Central Railroad Company.” From which the 
appellant says that the $24 due him by the Zurich Company should have been 
applied by it to the payment of premiums on his insurance with the assurance 
company. The evidence does not sustain this allegation of the bill of complaint, 
but if it did, it follows from what we have hereinbefore said as to the method 
provided for the cancellation of the policy that the assurance company had the 
right, and probably was under obligation to the railroad company, to cancel Magee’s 
insurance when notified by the railroad company so to do. 

[4] One other question remains. After hearing the evidence introduced on 
the trial of this case, the chancellor took it under advisement for decision in 
vacation. While the chancellor was considering the case, the appellant filed a 
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motion requesting that she be allowed to amend her bill of complaint by eliminating 
therefrom the allegation that Magee left the service of the Illinois Central Rail- 
road Company in July, 1934, and allege in lieu thereof that he was then granted 
a leave of absence by the company. This motion was overruled. Several reasons 
appear why we cannot reverse the chancellor for so doing, one of which is that 
under what we have hereinbefore said, had the amendment been allowed it would 
not have justified a different decree from the one rendered. 


Affirmed. 
NEW YORK LIFE INS. CO. v. WOOD. No. 33195. 


Supreme Court of Mississippi, Division B. May 2, 1938. 
180 Southern Reporter 819. 
1. PRESUMPTION. 

A presumption existed that an insured did not commit suicide so as to bar 
recovery under express terms of double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. BURDEN OF PROOF. 

In action on double indemnity provision of life policy which was unenforceable 
if insured committed suicide, burden of proof to establish liability was on plain- 
tiff throughout, but such burden was aided by presumption against suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[8[.) 

3. ACCIDENT. 

“Accidental,” within life policy providing for double indemnity for death 
from bodily injury effected solely through external, violent, and “accidental” 
cause, means undesigned, unintended, unexpected, and unpremeditated. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. DOUBLE INDEMNITY. 

Death from an excessive dose of medicine which is prescribed by physician 
and taken without suicidal intent results from “external, violent and accidental 
means” within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

5. POISON. 

Death from taking poison by mistake results from “external, violent and 
accidental means” within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. SUICIDE. : 

Evidence as to whether insured committed suicide or died from “external, 
violent and accidental cause” within double indemnity provision of life policy, 
showing that insured, who had been on a “spree” and acted as if he were 
drinking heavily, had prescription for bromidia filled, took bromidia at place 
where light was bad, and was found dead from overdose of bromidia, that 15 
to 20 teaspoonfuls were missing from bottle, and that full dose was two tea- 
spoontuls, was sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, Oktibbeha County; John C. Stennis, Judge. 

Action by Mrs. Jamie T. Wood against the New York Life Insurance 
Company on the double indemnity provision of a life policy. From a judgment 
for plaintiff, defendant appeals. 

Affirmed. 

Loving & Loving of Columbus, for appellant. 

Jos. S. Rice, of Starkville, for appellee. 

ANDERSON, Justice. 

Appellee brought this action in the circuit court of Oktibbeha county against 
appellant to recover the sum of $1,000 under a double indemnity provision of an 
insurance policy on the life of her husband, Harry D. Wood, issued by appellant 
in 1919, and in which appellee was named as beneficiary. The trial resulted in 
a verdict and judgment in appellee’s favor, from which judgment appellant 
prosecutes this appeal. 

The double indemnity provision of the policy is in this language: 

“Double Indemnity—Double the Face of this Policy upon receipt of due 
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proof that the death of the insured resulted directly and independently of another 
cause from bodily injury effected solely through external, violent and accidental 
cause, and that such death occurred within sixty days after sustaining such injury. 

“This Double Indemnity Benefit will not apply if the Insured’s death 
resulted from self-destruction, whether sane or insane; from any violation of 
law by the Insured; from Military or Naval Service in time of war; from a 
state of war or insurrection; from engaging in submarine or aeronautic operations ; 
from physical or mental infirmity; or directly or indirectly from illness or 
disease of any kind. The Company shall have the right and opportunity to 
examine the body, and to make an autopsy unless prohibited by law.” 

The defense was that the insured committed suicide by taking an overdose 
of bromidia. Appellant paid into court the amount due, excluding any liability 
under the double indemnity provision. 

The insured died in December, 1936, and the evidence showed without con- 
flict that his death was caused by an overdose of bromidia. He was addicted to 
periodic sprees, and had been for some years. After these sprees he would 
be very nervous, and about two years before his death a doctor in Mobile 
had given him a prescription for medicine to relieve the nervousness. The insured 
had been on a beer spree for a week or more before his death. He was an 

loyee on the staff of the Starkville News, and was in the printing office 

paper when he took the overdose of medicine. Two of his coworkers, 
Pugh and Fox, saw him at frequent intervals between 5 and 6:30 o'clock 
on the afternoon of his death. Both testified that he acted and talked as if 
he were drinking heavily; one of them, at the request of the insured, had the 
prescription for the bromidia refilled, and brought the medicine to him. After 
the medicine was handed to him he was seen with a glass and spoon and pouring 
some of the medicine into the spoon. This occurred in the back of the office 
where the light was bad. Between 6 and 6:30 o’clock on the same afternoon 
he was found lying on the floor in an unconscious condition, and nearby was 
wet place on the floor wifh wadded paper lying on it. He was taken home 
by Pugh and Fox, and Dr. Eckford was called. Dr. Eckford testified that 
\Vood’s breafh was strong with bromidia; that he pumped the contents of his 
stomach out, and it was heavily loaded with the medicine; and that he had 
no doubt but that his death was brought about by ay overdose of that remedy. 
\ bottle of bromidia from which fifteen to twenty teaspoonfuls had been removed 
was found in his pocket. Dr. Eckford testified that a full dose was two tea- 
spoonfuls. 

[1-3] Appellant relied on those facts as sufficient to show suicide. The 
question is whether the death of the insured resulted directly and independently 
from an “external, violent and accidental cause.” There is a_ presumption 
against suicide. Massachusetts Protective Association v. Cranford, 137 Miss. 
876, 102 So. 171. Although the burden of proof to establish liability is upon 
the plaintiff throughout, such burden is aided by the presumption against 
suicide. Jefferson Standard Life Ins. Co. v. Jefcoats, 164 Miss. 659, 143 So. 
842. The word “accidental” used in policies of this character means undesigned, 
unintended, unexpected, and unpremeditated. In North American Accident Ins. 
Co. v. Henderson, Miss., 177 So. 528, 529, the word is defined thus: “If a 
man jump from a_ four-story window to the pavement below, deliberately 
intending to do so, this is no accident but is suicide, and is not covered by an 
accident policy. But if the same person had intended to look out from the 
window, and, in approaching it, tripped over some object on the floor and was 
thereby thrown out of the window, this would be an accident, although the party 
was negligent in not seeing the object over which he tripped.” 

14,5] Death from an excessive dose of medicine prescribed by a physician 
taken without the intention of self-destruction is a death from “external, violent 
and accidental means” within the terms of such a policy. Dezell v. Fidelity & 
Casualty Co., 176 Mo. 253, 75 S.W. 1102. “That a physician voluntarily attempts 
to inhale chloroform for headache, and insomnia does not prevent recovery on 
an accident insurance policy for his death, due to his accidentally taking an 
overdose of the remedy.” Brown vy. Continental Casualty Co., 161 La. 229, 
108 So. 464. 45 A.L.R. 1521. Nor does death from taking poison by mistake 
prevent a recoverv on such a policy. Healey v. Mutual Accident Association, 


133 Il. 556, 25 N.E. 52, 9 L.R.A. 371, 23 Am.St.Rep. 637. 
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_. [6] Appellant relies largely on Landress v. Phoenix Ins, Co. 291 U.S. 491, 
54 S.Ct. 461, 78 L.Ed. 934, 80 A.L.R. 1382. We do not think that decision is in 
point. The death in that case was caused by a sunstroke. The court held 
the medns to be natural, although the result was accidental, therefore there 
was no liability under the policy. In the present case the means was not natural; 
it was accidental, external, and violent and caused death, or rather, the evidence 
was sufficient to go to the jury on whether or not that was true. There was 
no evidence of a threat of suicide, or anything else tending to show such a 
purpose. 
Affirmed. 


UNIVERSAL LIFE INS. CO. v. FORD. No. 33199. 
Supreme Court of Mississippi, Division A. May 9, 1938. 
180 Southern Reporter 823. 
2. PREMIUM. 


An insurer is under duty of applying accrued accident disability benefits or 
as much thereof as is necessary to payment of premium due on policies of life, 
health, and accident insurance. 

(For other cases, see Insurance, Dec. Dig. § 360[3}.) 

3. SETTLEMENT. 

Where insured elected in first suit to recover full amount of accrued benefits 
under policies of life, health, and accident insurance, compromise settlement 
had effect of adjusting both liability of insurer for benefits and liability of 
insured for premiums that were in arrears during period involved in suit, so 
that, if insured was still disabled and continued so disabled from and after 
that period, there was imposed on insurer the duty to pay any premiums there- 
after accruing out of unpaid disability benefits to thereafter accrue. 

(For other cases, see Insurance, Dec. Dig. §§ 360[3], 579.) 


4. DISABILITY. 

In action for disability benefits under policies of life, health, and accident 
insurance, question of disability of insured was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Adams County; R. E. Bennett, Judge. 

Suit by Monroe Ford against the Universal Life Insurance Company on 
policies of life, health, and accident insurance to recover for alleged disability 
caused by accident. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Jos. E. Brown, of Natchez, for appellant. 

Brandon & Brandon, of Natchez, for appellee. 

McGeueE, Justice. 

The judgment appealed from in this case was rendered in a suit filed by the 
appellee on two policies of life, health, and accident insurance, covering an 
alleged disability caused by an accidental injury for the period beginning Feb- 
ruary 24, 1934, and continuing to September 28, 1935, and during which period 
the benefits for continuous disability would have amounted to the sum of 
$415, at the rate of $5 per week. The judgment, however, was for only the 
sum of $100. 

One of the policies provides, among other thing's, for accident benefits at 
$3 per week, while the other provides for such benefits at $2 per week, and the 
two contain the same terms and conditions throughout governing the liability 
of the insurer. 


[1] The declaration alleged that the appellee sustained an accidental injury 
ou January 10, 1933, from which he had suffered disability within the terms of 
the policies; that in a previous suit returnable to the March, 1934, term of the 
circuit court of Adams county he had claimed disability benefits on account of 
said injury for a period beginning from January 10, 1933, and continuing to 
February 24, 1934, at the total sum of $5 per week provided for under the two 
policies aggregating $292.85; and that thereafter settlement was made between 
the parties “for the amounts of benefits sued for in said suit to said date of 
February 24th, 1934.” The proof in the present suit shows, and the judgment 
entered in the previous suit recites, that the first suit was settled by agreement 
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of the parties at the sum of $150 and costs, but the amount of the judgment 
was immaterial as affecting the issues here involved, since the result of such 
judgment was to settle the issues raised by the pleadings in the first suit, that 
is to say, no obligation of either the insurer or insured to each other under 
the policies was left outstanding and unsatisfied so far as the period from 
January 10, 1933, to February 24, 1934, was concerned. There was reserved to 
the insured the right to bring, without prejudice, any suit for any subsequently 
accruing disability benefits or claims for the same alleged disability, which he 
might claim or demand as having matured and become payable subsequent to 
the time for which the first suit was brought, and reserved to the insurer its 
right of defense thereto. 

The jury was warranted in finding under the conflicting evidence.in the 
case at bar, on the question as to whether the weekly premiums were in arrears 
for such time as would cause the policies to lapse, that the insurance was in 
full force and effect on January 10, 1933, .when the insured sustained his 
accidental injury and disability; and that the weekly premiums were continually 
paid as provided for in the policies until and including May 22, 1933, but that 
none were thereafter paid. There was no provision contained in the policies 
that would relieve the insured of the payment of the weekly premiums during 
the period of disability. 

[2] It is contended, however, by the appellee, that it was the duty of the 
appellant to apply the accrued accident disability benefits of $5 per week, or so 
much thereof as may have been necessary, to the payment of the premiums 
so as to keep the policies in force after February 24, 1934, and continuing 
through the period now sued for. Such a duty was in reality imposed by law 
upon the insurer to the extent of accrued and unpaid disability benefits, if any, 
under the authority of the cases of National Life Ins. Co. v. Sparrow, 151 Miss. 
387, 118 So. 195, and Daggett v. Prudential Life Ins. Co., 175 Miss. 89, 166 So. 
405. 

[3, 4] The appellee elected in his first suit to sue for the full amount of 
accrued benefits on account of all liability of the insurer to him from January 
10, 1933, to February 24, 1934. The compromise settlement of that suit, how- 
ever, covering such period, had the effect of adjusting both the liability of the 
insurer for accidental benefits and the liability of the insured to pay any 
premiums that may have been in arrears on February 24, 1934. This judgment, 
which was not agreed upon and entered until April 13, 1935, shows on its face 
that the policies were not deemed by the appellee to have become lapsed on 
February 24, 1934, since the right was therein expressly reserved to him to 
bring any other suit desired for any subsequently accruing disability benefits 
which he might claim or demand as having matured and become payable sub- 
sequent thereto. Therefore, if the appellee was still disabled within the mean- 
ing of the policies and continued so disabled from and after February 24, 1934, 
then there was imposed upon the insurer the duty to pay any premiums there- 
after accruing out of any unpaid disability benefits to thereafter accrue. This 
issue of disability was submitted to the jury under sufficient evidence to justify 
its submission; and while the verdict in the sum of only $100 shows that the 
jury was not satisfied that the appellee was continuously disabled throughout 
the period sued for from February 24, 1934, to September 28, 1935, we would 
not be warranted in applying the verdict to any particular period of such 
alleged disability so as to work a forfeiture of the policies for nonpayment of 
the premiums, and so as to hold that the appellant was entitled to a peremptory 
instruction. Since no other error is complained of, the judgment must be 
affirmed. 


Affirmed. 


HAMILTON v. NORTHEAST MUT. INS. ASS’N. No. 19001. 
Kansas City Court of Appeals. Missouri. May 2, 1938. 
116 Southwestern Reporter (2d) 159. 
4. ASSESSMENT. 
In beneficiary’s action on mutual life policy, where insurer alleged forfeiture 
of policy for nonpayment of assessment, beneficiary’s plea of estoppel, based on 
insurer’s demand of insured for payment of further assessment after death of 
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insured, should have been stricken for failure to allege that plaintiff was thereby 
induced to and did change his position to his detriment. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 
6. NOTICE. 


In beneficiary’s .action on mutual life policy, where insurer pleaded forfeiture 
of policy for insured’s failure to pay assessment, insurer’s demand for payment 
of another assessment, contained in a letter addressed to insured long after her 
death, did not estop insurer from asserting forfeiture, since no demand can be 
made upon or notice given to a dead person and beneficiary was not invited to 
act thereon. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

7. WAIVER. 

If, in any transaction with insured, after knowledge of facts which would 
otherwise work a forfeiture, the insurer requires insured in compliance with 
provisions of the policy to do some act or acts incurring trouble or expense, the 
right to insist on a forfeiture will thereby be waived. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

8. ASSESSMENT. 

Where mutual life policy provided that failure to pay an assessment within 
limited time would work a forfeiture and did not require insurer to declare a 
forfeiture, mere failure of insured to pay an assessment within limited time 
forfeited the policy. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

9. NOTICE OF DEATH. 

‘Where mutual life policy had been forfeited because of insured’s failure to 
pay an assessment within limited time, notice of insured’s death given to insurer 
by beneficiary or by insurer’s local soliciting agent could not revive the policy 
as an obligation of insurer. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

10. ASSESSMENT. 

Where mutual life policy had been forfeited for insured’s failure to pay 
an assessment within limited time, a subsequent void assessment erroneously made 
after insured’s death and notice thereof addressed to insured after her death did 
not revive the policy. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

11. ESTOPPEL. 

In beneficiary’s action on mutual life policy which had been forfeited because 
of insured’s failure to pay an assessment within limited time, court erred-in admit- 
ting evidence, in support of plea of estoppel against insurer to forfeit policy, of a 
void assessment and notice thereof which was addressed to insured after her death. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

Error to Circuit Court, Harrison County; A. C. Knight, Judge. 

“Not to be published in State Reports.” 

Action by Elmer J. Hamilton against Northeast Mutual Insurance Association 
to recover on a life policy issued by defendant. Judgment for plaintiff for 
$1,158.67, and defendant brings error. 

Reversed and remanded. 

Rodgers, Buffington & Adams, of Mexico, and F. M. Frisby, of Bethany, for 
plaintiff in error. ' 

Emmett Bartram and Livengood & Weightman, all of Maryville, and G. R. 
Miller, of Bethany, for defendant in error. 

Rrynoups, Judge. 

This is a suit by the plaintiff (defendant in error herein) as beneficiary in 
a policy or certificate of insurance issued by the defendant, Northeast Mutual 
Insurance Association (plaintiff in error herein), doing business as an insurance 
company on the assessment plan, upon the life of Ethel Hamilton, the wife of the 
plaintiff. The defendant is organized under article 3 of chapter 37 of the laws 
of Missouri, Mo.St.Ann. § 5745 et seq., p. 4398 et seq., and has its chief place of 
business at Mexico, Mo. 
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The policy was issued on July 14, 1932, to the assured, who resided at or 
near Maryville, Mo. ‘The certificate was issued in consideration of the application 
of Ethel Hamilton therefor which application, together with the by-laws of the 
defendant then in force or thereafter enacted, constituted the contract. 

The defendant promised by said certificate to pay to the plaintiff, Elmer J. 
Hamilton, $1,000 within sixty days after the receipt (at the office of the secretary 
of the defendant company) of satisfactory proof of death of the assured, provided 
that the assured had paid all assessments made against her. 

Article 3 of the by-laws provided for the payment by the applicant of a 
membership fee of not more than $5 and provided further that each member of 
the association should be assessed $1 annually for the expenses and maintenance 
of the association to be paid by each member during the month of November or 
December of each year. It provided further that each member of the association 
holding a certificate or policy of insurance should, upon the death of a member, 
be assessed and required to pay such assessment in order to create a fund to pay 
the beneficiary or beneficiaries of the deceased member the ammount due under the 
certificate of such deceased member or to replenish the expense fund. It further 
provided that any member or certificate holder who failed to pay any of the 
aforesaid assessments within thirty days after the deposit in the United States 
mail of a written notice thereof addressed to said member’s last known address 
should be in default and the certificate or policy held by such member should be 
held forfeited and that the claim of the beneficiary or beneficiaries under said 
certificate should be null and void. 

By article 4, it was provided that, on due and satisfactory proof of death of 
any member holding a certificate or policy while said member was in good standing 
and said certificate or policy in force, the defendant would levy an assessment upon 
its members sufficient to pay the amount of the insurance to the beneficiary or 
beneficiaries of such deceased member. It was required by said article that proof 
of death of a member should be made in accordance with and on forms prescribed 
by or satisfactory to the defendant association. 

The first assessment or premium called for after the issuance of the policy 
was in August, 1932. The second assessment appears to have been made on October 
7, 1932. There is no dispute as to the payment of the first assessment, but there 
is a dispute as to whether the second assessment was paid or not. The assured 
died on March 12, 1933. There does not appear to have been any assessment made 
between the date of her death on March 12, 1933, of which the assured received 
any notice and the assessment made on October 7, 1932. The plaintiff contends 
that not only was the first assessment made in August, 1932, paid, but that the 
second assessment made on October 7, 1932, was paid and that no notice of any 
other assessment prior to the date of his wife’s death was ever given by the 
defendant or received by the plaintiff and that said certificate or policy was in 
force for its full amount at the time of the death of the assured on March 12, 
1933, while the defendant contends that due notice was given the assured of the 
assessment of October 7, 1932, but that the same was never paid by her or by any 
one for her and that, by reason of such nonpayment, her certificate or policy of 
insurance automatically lapsed by reason of the fixed provisions of the policy 
and was not in force on March 12, 1933, when she died. 

The plaintiff contends that no claim was ever made to the assured prior tu 
her death that the assessment of October 7, 1932, had not been paid by the assured 
and that no claim was made to her that the policy had lapsed on account of the 
nonpayment thereof; and the record does not show that any such claim was made 
by the defendant to the ‘assured. 

The petition herein was filed in the circuit court of Nodaway county on 
January 14, 1934; and the cause was transferred by change of venue to the circuit 
court of Harrison county at Bethany, Missouri, where it was later tried. The 
plaintiff filed a second amended petition in the latter court on October 14, 1935. 
The petition is formal and charges the issuance of the policy by the defendant 
to the assured therein upon her life and the agreement of the defendant thereby 
to pay the plaintiff as the beneficiary named in said policy the sum of $1,000 upon 
the death of the said Ethel Hamilton. It alleges the compliance by the assured 
and the plaintiff with all of the terms, provisions, and conditions of said policy and 
of the application of the assured and of the constitution and the by-laws of the 
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defendant and their performance of everything required to be done and performed 
by them or either of them. It alleges the death of the assured on March 12, 1933, 
and alleges that, at the time of her death, the policy was in full force and effect. 
It alleges a demand .by the plaintiff of the defendant to pay him as the beneficiary 
under the said policy the sum of $1,000 by reason of the death of the assured, 
It alleges the failure of the defendant to comply with such demand and alleges 
that the said sum of $1,000 was, at the time of the filing of the petition, due the 
plaintiff and was unpaid. The prayer of the petition is for judgment for th® 
plaintiff for such sum with interest. 

The defendant made answer to the second amended petition, admitting that 
the policy in question was issued to the assured; that the plaintiff was named as 
the beneficiary in the same; and that the assured departed this life.on March 12, 
1933. The defendant by said answer sets up that the assured failed to pay the 
August, 1932, and the October, 1932, assessments upon her policy which had been 
duly made by it—notice of which had been given by it and demand for which 
had been made—and that, by reason of such failure, her policy had lapsed at the 
time of her death*on March 12, 1933, and was not in force at such time but was 
void long prior to that time and that, by reason thereof, it was not liable for the 
payment of the amount thereof to the plaintiff. 

To the answer of the defendant, the plaintiff made reply as follows: “Comes 
now the Plaintiff and for reply to defendant’s answer to plaintiff’s seconded peti- 
tion and specifically denies that the Policy of Insurance had lapsed at the time of 
the death of Ethel Hamilton and further alleges that the defendant by its sub- 
sequent course of dealing with plaintiff by mailing to the plaintiff demands for 
payment of assessments after her said death, said notice being addressed to 
deceased and by failing to make the claim of lapsed policy until long after her 
death and after notice of her death had been received is now estopped to make 
the claim that said policy became lapsed prior to her death.” 

A motion by the defendant to strike out the reply on the ground that the 
allegations thereof failed to present matters constituting waiver or estoppel—or 
upon which it might be based—and did not present any new matter in answer to 
the defendant’s answer of nonpayment of assessments and claim of forfeiture on 
account thereof was by the court overruled and denied. 

On the trial, the plaintiff introduced in evidence the certificate or policy, 
together with the application of the assured therefor. The defendant admitted, 
contrary to the allegations in its answer, that the first assessment made in August, 
1932, had been paid. The plaintiff introduced evidence tending to show that the 
payment of the assessment of October 7, 1932, had been made and that no other 
assessments were made of which notice was given or demand was made subsequent 
to the assessment made October 7, 1932, and prior to the death of his wife on 
March 12, 1933. He introduced evidence tending to show that, shortly after the 
death of his wife, he gave written notice by mail to the defendant of the death 
of his wife and asked for a blank form upon which to make proof. The plaintiff 
also introduced in evidence a notice addressed to the plaintiff's deceased wife of 
August 21, 1933, purporting to notify her of the death of seven members, whose 
names were set out in such notice, and of an assessment against her for $1.00 
on account of the deaths of such members, for the payment of which assessment 
at once demand was made of her and notice given that, if the same should not be 
paid within thirty days of the date of such notice, then her certificate or policy 
should be null and void. Such notice was addressed: “12371 Ethel Hamilton, 
R. F. D. 4, Box 28, Marryville, Mo.” and was delivered to and came into the 
possession of the plaintiff. 12371, preceding her name in the address, was the 
number of the policy. . F 

The defendant introduced the by-laws of the defendant association in force 
at time that the policy in question was issued. 

At the close of all of the evidence, the defendant requested an instruction in 
the nature of a demurrer directing a verdict in its favor, which was by the court 
refused. : 

The cause being thereupon submitted to the jury, a verdict was returned in favor 
of the plaintiff for $1,158.67, being the amount of the policy in the sum of $1,000 
with interest from March 12, 1933, at the rate of 6 per cent. per annum. From @ 
judgment duly entered upon the verdict for said sum, the defendant, after an 
unsuccessful motion for a trial, prosecutes this appeal. 
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Opinion. 

The defendant assigns error upon the action of the trial court in refusing to 
strike out parts of the plaintiff’s reply upon its motion therefor, in admitting certain 
alleged incompetent and prejudicial evidence offered by the plaintiff, in rejecting 
certain alleged competent and material evidence offered by the defendant, in denying 
the defendant’s request for an instruction in the nature of a demurrer at the close 
of all of the evidence, in giving instructions for the plaintiff, and in rejecting 
certain instructions for the defendant. 

The first point made by the defendant upon this appeal is that error was 
committed by the trial court in overruling its motion to strike out the plea of 
estoppel set up in the plaintiff’s reply. 

The defendant, by its answer, set up that, under the provisions of the policy 
sued upon, it had lapsed by the failure of the assured to pay the assessment of 
October 7, 1932, and was not in force at the time of the death of the assured and 
that it was not liable. 

The plaintiff by his reply denied that the policy had lapsed at the time of the 
death of the assured and, in addition to such denial, interposed the following as 
a plea of estoppel against the defense set up in the defendant’s answer, to the 
effect that the policy had lapsed: “ * * * and further alleges that the defendant 
by its subsequent course of dealing with plaintiff by mailing to the plaintiff demands 
for payment of assessments after her said death, said notice being addressed 
to deceased and by failing to make the claim of lapsed policy until long after her 
death and after notice of her death had beer received is now estopped to make the 
claim that said policy became lapsed prior to her death.” 

Defendant’s contention of error upon the part of the trial court in failing to 
strike out the plaintiff’s plea of estoppel appears to be based upon the fact that said 
plea contains no allegation to the effect that the plaintiff acted upon the alleged 
demands by the defendant for payments of assessments made against the policy 
in question subsequent to the death of the assured or that he acted in any way upon 
the alleged failure of the defendant prior to the death of the assured to assert 
or make claim that the policy had lapsed by reason of the assured’s failure to pay 
assessments thereon during her life and that, in said plea, it is not alleged that the 
plaintiff changed his position in any respect by reason of or in reliance on the 
alleged demands made by the defendant for assessments made against the policy 
in question or that he changed his position in any respect to his prejudice by 
reason of the defendant’s failure to make claim prior to the death of the assured 
that the policy had lapsed by reason of the nonpayment of the assessments made. 

[1] It is a general rule in this state that there can be no estoppel unless the 
party alleging it relied upon the representation of the other and was induced thereby 
to take some action to his own injury. Fisher v. Ely & Walker Dry Goods Co., 
Mo.App., 46 S.W.2d 902; Frankford Exchange Bank v. McCune, Mo.App., 72 
S.W.2d 155; Rosencrantz v. Swofford Bros. Dry Goods Co., 175 Mo. 518, 75 
S.W. 445, 97 Am.St.Rep. 609; Northrup v. Colter, 150 Mo.App. 639, 131 S.W. 364; 
Wood v. White Eagle Oil & Refining Co., 220 Mo.App. 1004, 274 S.W. 894; Losee 
v Crawford, 222 Mo.App. 683, 5 S.W.2d 105; Thompson v. Lindsay, 242 Mo. 53, 
HA mo 472; Gillen v. New York Life Ins. Co., 178 Mo.App. 89, loc.cit. 106, 161 

[2] That which is necessary to be proved must be alleged in the petition. 
Morrow v. Franklin, 289 Mo. 549, loc. cit. 563, 233 S!W. 224. 

[3] In the case of Blodgett v. Perry, 97 Mo. 263, 10 S.W. 891, loc.cit. 892, 
10 Am.St.Rep. 307, the court said: “An eminent text writer, treating of the subject 
of equitable estoppels, says: ‘The cases, when carefully analyzed, show that all 
of the following elements must actually or presumably be present in order to an 
estoppel by conduct; (1) There must have been a false representation or a 
concealment of material facts; (2) the representation must have been made with 
knowledge of the facts; (3) the party to whom it was made must have been 
ignorant of the truth of the matter; (4) it must have been made with the intention 
that the other party should act upon it; (5) the other party must have been induced 
to act upon it.’ Bigelow, Estop., 3d Ed., 484.” 

The court in that case, referring to the plea of estoppel set forth in the answer 
therein, said, 97 Mo. 263, 10 S.W. 891, loc.cit. 892, 10 Am.St.Rep. 307: “The gist 
of the plea is that plaintiff was the attorney for the Union Bank in the attachment 
suit instituted hy the bank against Amos M. Perry, in 1870; that defendant claims 
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under one Shumate, and has acquired all of Shumate’s rights in the premises by 
proper conveyances; that Shumate, under the sale made by virtue of the attach- 
ment proceedings aforesaid, bought the premises in controversy, relying upon the 
acts of the bank in attaching and selling under execution said property as that of 
Amos M. Perry, as a declaration and admission of the bank that it was not, and 
Amos M. Perry was, the owner of said real estate, purchased the same, and paid 
therefor, and this defendant, as his assignee, has received a deed from the sheriff 
for said land; and that plaintiff had acquired his deed without notice, etc.” 

Continuing, the court said (page 892): “This plea is plainly bad on its face. 
It does not contain within its allegation a single element of estoppel. It is not 
alleged that Shumate was misled by any act of the Union Bank, or of plaintiff, 
or that he was in ignorance of the true state of the title, or that the former deed 
to the Union Bank was not put on record, or that the act of the Union Bank 
induced Shumate to buy the land, which otherwise he would not have bought.” 

In Leckie v. Bennett, 160 Mo.App. 145, 141 S.W. 706, loc. cit. 712, the Spring- 
field Court of Appeals, with reference to a plea of estoppel involved and set out 
in the opinion therein, said: “It may be said in this connection that this plea is 
wholly insufficient to constitute an estoppel in law, as it does not charge that any 
acts of the plaintiff induced the defendants to change their position to their detri- 
ment. This is a necessary allegation of an estoppel, and should have been both 
alleged and proved.” 

To the same effect is 21 C.J. art. 261, p. 1249, and 21 C.J. art. 206, p. 1205. 

[4] The plea in this case is subject to the same impeachment that was made 
of the pleas in the cases of Blodgett v. Perry, supra, and Leckie v. Bennett, supra. 

[5, 6] It omits wholly necessary allegations to the effect that either the assured 
or the plaintiff was misled by the conduct of the defendant and induced thereby 
to change her or his position to her or his detriment and that such conduct upon 
the defendant’s part was with the intention that the assured or the plaintiff should 
act upon it. Not only so, but the demand by the defendant for further payment 
of assessments on the policy in suit after the death of the assured therein was not 
a representation to the plaintiff or one upon which he could make the claim that 
he was induced to act or to forego action in any particular. It was not made of 
him. As said in Frankford Exchange Bank v. McCune, supra, estoppel presupposes 
two adverse parties and a situation where one of the parties has changed his 
position in reliance upon the representations or conduct of the other party, made 
to him, which will result in injury to him if the other party be permitted to repud- 
iate his representations or conduct. The defendant’s demand for the payment of 
the August, 1933, assessment was contained in a letter addressed to the assured long 
after her death, which letter the plaintiff received and opened. It could not 
therefore have amounted to a demand on her, for a demand cannot be made upon 
a dead person, or a notice given to a dead person. It performed no function 
whatever. There was no invitation to the plaintiff to act thereon. If he acted upon 
it, his action was of his own volition; and it cannot be said that he was intentionally 
induced to act thereon by the defendant, which is essential to an estoppel. 21 
C.J. art. 261, p. 1249, supra. 

The plaintiff contends that the correct rule of law is in cases of this kind that. 
where an insurance company receives premiums, receives notices of loss, and 
otherwise treats the policy as in force and effect and fails to give to the assured 
notice of its cancellation and forfeiture, it is estopped to do so after a loss has 
occurred, 

[7] The rule seems to be well settled that, if, in any negotiation or transaction 
with the assured, after knowledge of facts which would otherwise work a 
forfeiture, the insurance company requires the insured in compliance with the 
provisions of the policy to do some act or acts incurring trouble or expense, the 
right to insist on a forfeiture will be thereby waived. Tinsley v. 7Ztna Insurance 
Co. of Hartford, Conn., 199 Mo.App. 693, 205 S.W. 78, and cases therein cited 

It naturally follows that, after the death of the assured, any negotiation or 
transaction had by the defendant with the beneficiary in a policy comes within the 
rule above stated. 

It would appear therefore that a defendant insurance company might lay the 
basis for an estoppel by its acts and conduct in failing to make claim that a policy 
had lapsed after having knowledge of facts working a forfeiture and in treating 
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the policy as in force where the circumstances were such that forfeiture and 
lapse were required to be made and declared by it and claim and notice thereof 
given by it before loss thereunder and that such failure might be available as the 
basis of a plea of estoppel if such plea should be properly made. There is, however, 
no sufficient or proper plea of estoppel in this case based upon the failure of the 
defendant to make and declare a forfeiture and lapse of the policy by reason of 
the failure of the assured to pay the assessment of October 7, 1932, or upon any 
other fact or facts. It does not contain any allegation that the plaintiff was misled 
by the defendant’s failure to make such claim or that the assured in her lifetime 
was misled by such failure or that the plaintiff or the assured was ever required 
by the defendant to comply with any of the terms of the policy or to do any act 
or acts in connection therewith incurring trouble or expense or that either was 
led by such failure to change his or her position to his or her injury in any respect 
whatever. 

Moreover, the record does not show that the defendant was required to declare 
a forfeiture of the policy and a lapse of such policy upon such forfeiture by reason 
of the assured’s failure to pay the October assessment within the time limited 
therefor if such failure was made. 

[8] The policy in terms provided that, upon the failure of the assured to 
make payment of any assessment within the time limited for such payment, she 
should be deemed in default and the policy of insurance held by her should be 
held forfeited and any claim of the beneficiary or the beneficiaries thereunder should 
be null and void. The failure to pay, if so, produced the forfeiture. It required 
no act of the defendant to declare such forfeiture. Such forfeiture fell in by the 
assured’ failure to pay and was operative prior to her death. Smoot v. Bankers’ 
Life Association, 138 Mo.App.-438, loc. cit. 468, 120 S.W. 719. 

The defendant’s motion to strike out the plea at which it was directed should 
have been sustained, and the trial court committed error in denying such motion 
and in refusing to strike out such plea. 

The effect of the refusal by the trial court to strike out such plea was to 
leave estoppel in the case without any basis in the pleadings or in the facts upon 
which to rest, operating to the prejudice of the defendant upon the trial in the 
admission of erroneous evidence offered by the plaintiff in support of such alleged 
estoppel and otherwise, which confused the real issue in the case, which was 
whether the policy sued upon was in force at the death of the assured, which 
depended upon whether the assessment of October 7, 1932, had been paid within 
the time limited therefor, and tended to prevent the defendant from making the 
defense set up in its answer, against the making of which the estoppel was directed. 

Clearly, the defendant was liable if such assessment had been in truth paid; 
and it was not liable if it had not been naid. 

Its liability could not be affected by a void assessment and a void notice thereof 
made and given five months after the death of the assured, for a demand can 
not he made upon a dead person, nor can a notice be given a dead person. A 
purported demand or notice of such character performs no service whatever. It 
is utterly void. 

The policy sued upon required all assessments to be paid within thirty days 
after the making of the same and notice thereof to the assured; and, if not so paid, 
it automatically, by its provisions, became forfeited. The forfeiture fell in auto- 
matically by the provisions of the policy itself. It required no affirmative act of 
the defendant to declare it. By its terms, it was provided that, in case of default 
in the payment of any assessment—which, of course, included the assessment of 
October 7, 1932—it should be held forfeited and that any claim thereunder by the 
heneficiary should be null and void. 

In such respect, the policy in question is wholly unlike one where, in order 
to take advantage of a failure of the assured to comply with the conditions 
thereof and to cancel or forfeit the same, the defendant is required to take 
some affirmative action and declare a forfeiture before a loss under such policy 
in order to avoid the policy by reason of forfeiture. Ashbrook v. Phoenix 
Mut. Life Ins. Co., 94 Mo. 72, 6 S.W. 462; Darby v. Northwestern Mut. Life 
Ins. Co., 293 Mo. 1, 239 S.W. 68, loc. cit. 71, 21 A.L.R. 920; Smoot v. Bankers’ 
Life Association, supra. 

If, therefore, the assessment of October 7, 1932, was not paid, the policy 
was a dead letter; and the plaintiff could not assert or maintain an action 
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thereon. After thus having become forfeited in the lifetime of the assured, 
it was not revitalized and did not continue and endure as a contract after such 
forfeiture. 

[9, 10] Mere notice of the assured’s death sent in to the defendant by the 
beneficiary or by its local soliciting agent could not have the effect of reviving 
it as an obligation. The soliciting agent had no authority to revive it by any 
act of his. Neither could the void assessment erroneously made after the 
assured’s death and after the policy had become lapsed through forfeiture 
during her lifetime or the void notice of such assessment erroneously intended 
for the assured after her death have such effect. There is nothing in the 
record to show that the plaintiff had any negotiation with the defendant with 
respect to the payment of such assessment or that the defendant made any 
representation to the effect that it was not standing upon the claim that the 
policy had automatically become forfeited and lapsed in accordance with its 
terms by reason of the nonpayment of the October 7, 1932, assessment durin 
the lifetime of the assured or that the plaintiff acted upon any such claim 
representation or that he was required by the defendant to perform any of the 
conditions of said policy or to incur trouble or expense in connection there- 
with or that he acted upon any representation whatever made to him by the 
defendant. The record does not show that the plaintiff did anything except to 
give notice of the death of the assured and bring this suit; and he was well 
apprized, long before the bringing of this suit, a the claim of the defendant 
that the policy had been automatically forfeited and had lapsed during the 
lifetime of the assured by reason of the nonpayment of the assessment of 
October 7, 1932. If he gave the defendant notice of the death of the assured, 
he did it voluntarily, without any request on the part of the defendant that he 
do so. The record does not show that he thereafter made any proof of death 
of the assured to the defendant or that he was requested so to do by the 
defendant. With the void assessment of August, 1933, and with the void notice 
thereof to his deceased wife, he had nothing to do. He was a complete 
stranger to such assessment and such notice. The notice was not addressed 
to him, nor was it intended for him. As hereinbefore stated, if he acted thereon, 
it was his voluntary act. He was not induced by any statement made to him 
by the defendant with reference to such supposed assessment or any demand 
made upon him by the defendant for its payment or any notice given to him by 
the defendant of such void assessment. He does not even claim in his pleadings 
or in his evidence that he brought this suit by reason thereof or in reliance 
thereon. 

[11] Evidence of such void assessment and notice was admitted upon the 
trial, over. the objection of the defendant, in support of the plaintiff’s alleged 
plea of estoppel, which was prejudicial and had no place in the case; and, in so 
admitting the same, the trial court not only committed error, but accentuated 
and aggravated its previous error in refusing to strike out such alleged plea. 

Inasmuch as the judgment must he reversed and the cause remanded 
for a new trial by reason of the errors noted, it is unnecessary to discuss or 
determine the other points made by the defendant in its brief. The errors 
complained of therein, if there be any basis therefor, will probably not occur 
upon a retrial. At least they will not probably arise in such manner that any- 
thing that might be here said concerning them would apply. 

The judgment of the trial court is reversed, and the cause is remanded 
for a new trial. 

All concur. 


DORAN v. JOHN HANCOCK MUT. LIFE INS. CO. No. 24548. 
St. Louis Court of Appeals. Missouri. May 3, 1938. 
Rehearing Denied May 18, 1938. 
116 Southwestern Reporter (2d) 172. 

1. MATERIALITY. 

Where skin eruption, necessitating hospitalization of insured about two 
months prior to making of application for life policy, cleared up and in no 
way contributed to her death, insured’s false representation in application that 
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she had never received any hospital treatment was not “material to risk” and 
did not invalidate policy. Mo.St.Ann, § 5732, p. 4373. 

(For other cases, see Insurance, Dec. Dig. § 292.) 
2. FRAUD. 

Where life policy provides that insured’s statements, in absence of fraud, shall 
be deemed representations and not warranties, and does not provide that policy is 
conditioned upon truth of representations or that it will be avoided by falsity 
thereof liability under policy can be defeated only by showing that misrepresenta- 
tions were not only material to risk, but were fraudulently and intentionally made. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. KNOWLEDGE OF AGENT. 

The knowledge of one of life insurer’s soliciting agents, acting within scope of 
his authority, that answers contained in insured’s first application had been copied 
by agent into second application, was knowledge of insurer, precluding insurer from 
claiming, after attachment of risk, that policy had been issued in reliance upon 
fact that ifisured had made answers appearing in second application. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

4, REPRESENTATION. Bs 

An insurer, by accepting first application for life policy and thereafter retaining 
premium paid thereon, and by eventually issuing policy after obtaining second 
application filled out by agent who copied answers contained in first application, 
was regarded as having voluntarily elected to issue policy upon basis of representa- 
tions made in first application. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

5, FRAUD. ; 

In suit on life policy providing that insured’s statements should, in absence of 
fraud, be termed representations, where insured paid premium at time of making 
application providing that insurance should be in force from date of completion of 
application, liability of insurer, which did not issue policy until after receiving 
second application filled out by agent by copying answers contained in first applica- 
tion, held for jury, as against defense that insured, who, between time of making 
applications, underwent operation for removal of melanoma which subsequently 
caused her death, made fraudulent representations in application concerning her 
health. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from St. Louis Circuit Court; Frank C. O’Malley, Judge. 

“Not to be published in State Reports.” 

\ction upon a life insurance policy by William Doran against the John Han- 


cock Mutual Life Insurance Company. Judgment for plaintiff, and defendant 
appeals. 

ludgment affirmed. 

Leahy, Walther, Hecker & Ely and Lyon Anderson, all of St. Louis, for appel- 
ant. 

Bass & Bass, Albert F. Kammann, and John P. Griffin, all of St. Louis, for 
respondent. 

Bennick, Commissioner. 

This is an action upon a policy of life insurance in the amount of $500 which 
was issued by defendant, John Hancock Mutual Life Insurance Company, upon the 
life of one Leola Doran. Plaintiff, William Doran, the husband of the insured, was 
the beneficiary designated in the policy. 

Originating in a justice’s court in the city of St. Louis, the case was taken on 
appeal to the circuit court, wherein, upon a trial to a jury, a verdict was returned 
in favor of plaintiff, and against defendant, for the aggregate sum of $547.50. 
Judgment was rendered accordingly, and defendant’s appeal to this court has 
followed in the usual course. 

Though defendant filed no answer and requested no instructions other than a 
peremptory instruction at the close of the entire case, it appears that its defense 
was that the policy was void on account of the insured’s alleged fraudulent repre- 
sentations with respect to the condition of her health at the time of her applica- 
tion, as well as with respect to her previous medical history. 

The policy, which was dated February 1, 1933, provided that the same was 





734 Tne Insurance Law Journal, Vol. 91 [Sept., 1938 


written in consideration of the representations in the application and the premiums 
to be paid. It also provided that the policy and the application therefor should con- 
stitute the entire contract, and that all statements made by the insured or on her 
behalf should, in the absence of fraud, be termed representations and not warran- 
ties. 

In the application there was a provision that it was understood and agreed that 
the statements and answers which the insured had made in the application as a 
basis for the contract of insurance were complete, true, and correctly recorded. 

The application further provided that if payment of the premium was made 
with the application, and if the application was approved at the home office of the 
company, then the insurance should be in force from the date of the completion 
of the application. In this case the premium was paid with the application which 
was thereafter approved by defendant, so that under the terms of the contract 
the insurance became effective at the date of the completion of the application. 
This provision is of importance as serving to differentiate the policy in suit from 
policies containing the usual sound-health provision that the policy shall not be 
effective, or that there shall be no liability thereunder, unless the insured is in sound 
health at the time of the delivery of the policy. 

The insured died on January 6, 1935, twenty-three months after the issuance of 
the policy, from the consequences of a melanoma which had formed on _ her 
abdominal wall. A “melanoma,” incidentally, is a highly malignant tumor which 
develops rapidly and spreads quickly through process of metastasis to other parts 
of the body. The insured’s melanoma had come from a pigmented mole which 
she had had from childhood, but which, according to the records of the Barnard 
Free Skin and Cancer Hospital of St. Louis, had not developed into a cancer until 
July 8, 1932. On July 16, 1932, an operation was performed upon the insured for 
the removal of the melanoma. Thereafter the wound healed with no signs of a 
recurrence of the malignant growth, and the insured gained even to the point where 
she sought advice as to whether she might safely attempt to reduce her weight. 
However, by June of 1934 there was a diagnosis of recurrent metastasis of the 
melanoma, and from that time on the insured’s condition grew definitely and pro- 
gressively worse until her death in the following January. 


[1] So far as concerns the evidence relating to the issuance of the policy of 
insurance, it appears that application therefor was first made in May of 1932, at the 
instance of a soliciting agent of defendant by the name of Indelicato. In this appli- 
cation the insured represented that she was then in good health so far as she knew 
or believed: that she had not applied for or received any treatment at any hospital 
or other institution; and that she had never had or been treated for any cancer or 
tumor. That she had never had or been treated for any cancer or tumor and was 
then in good health so far as she knew or believed was literally true in May of 1932 
when the insured made such representations, since the “apparent beginning of 
the cancer” was not until two months later. It was not true that she had never 
applied for or received any treatment at a hospital, since in March of 1932, two 
months before the making of her application, she had gone to the hospital “tor 
a rash or something on her nose.” However, this eruption or lesion was not 
cancerous but instead cleared up, and inasmuch as the same in no wise caused 
or contributed to her death, her misrepresentation in that respect could not have 
been material to the risk. Section 5732, R.S.Mo.1929, Mo.St.Ann. § 5732, p. 4373. 

At the time the insured’s application was taken by Indelicato in May of 1932, 
the first six months’ premium was paid, and, according to Indelicato’s testimony, 
the same was turned in to defendant along with the application. However, no 
policy was delivered to the insured, and when plaintiff, some four months later, 
made inquiry of defendant’s local manager regarding the status of the matter, he 
was informed, among other things, that Indelicato had been “short in his collections 
or debits.” 

Subsequently defendant assigned one of its soliciting agents named Wilkerson 
to investigate the case and turned over to him the application that the insured 
had made in May of 1932. Wilkerson thereupon called upon the insured at her 
home; said to her, “I will have to get you to sign the same kind of a form for 
me” as she had signed for Indelicato; and then, by his own admission, filled 
out the second application by copying the answers which were contained in the 
first application, without asking the insured herself any questions whatsoevef. 
After filling out the second application he handed it to the insured to sign, and 
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she promptly signed it without reading it. He then informed the insured that 
because “she was closer to another birthday, there was a difference in the premium,” 
and after collecting the “few cents more”, left with the application which was 
dated January 30, 1933, and two days later the policy in suit was issued. 

While it is of course technically true that the policy was issued upon the 
second application, it nevertheless appears that in view of the unusual manner 
in which defendant had handled the transaction the Dorans has assumed that 
they had “had insurance the whole time.” Though this was a false assumption 
on their part, it is still not without its significance in connection with the question 
of whether the insured was guilty of fraudulent representations with respect to 
the condition of her health at the time of the making of her second application, 
as well as with respect to her previous medical history. 

The sole question on this appeal is that of whether defendant should have 
had a directed verdict at the close of all the evidence. 

[2] The law is that where a policy provides (as does the one in suit) that 
all statements made by the insured or on his behalf shall, in the absence of 
fraud, be deemed representations and not warranties, but which does not provide 
that the policy is conditioned upon the truth of the representations or that it 
will be avoided by the falsity of the same, then in order to defeat, liability under 
the policy it must be shown that any misrepresentation was not only material to 
the risk, but was also fraudulently and intentionally made. Houston v. Metro- 
politan Life Insurance Co., Mo.App., 97 S.W.2d 856; De Valpine v. New 
York Life Insurance Co., Mo.App., 105 S.W.2d 977. 

[3-5] Not only does this case afford no proof of the insured’s intentional 
fraud in any respect, but the undisputed fact is that at the time her second 
application was taken she actually made no representations of any character for 
the reason that she was asked no questions by the agent. The knowledge of the 
agent, acting within the scope of his authority, was the knowledge of defendant 
iself, and now that the risk has attached defendant should not he heard to 
say that it issued the policy in reliance upon the fact that the insured had made 
the answers appearing in the second application when it was at all times to be 
charged with knowledge that she had not done so. There is no claim of any 
collusion between the agent and the insured, and the case is simply one where 
defendant, having accepted the first application and having thereafter retained 
the premium paid thereon, must be regarded as having voluntarily elected to 
issue the policy upon the basis of the representations made in the first application, 
which, to whatever extent they were material to the risk, were true so far as 
the evidence discloses. Sappington v. Central Mutual Insurance Association, 
229 Mo.App. 222, 234, 77 S.W.2d ag er” Yancey v. Central Mutual Insurance 
Association, Mo.App., 77 S.W.2d 149, 

The case was properly one for ae “jury as against the defense which was 
interposed, and the judgment rendered should therefore be affirmed. The Com- 
missioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 

MITCHELL v. METROPOLITAN LIFE INS. CO. No. 24491. 
St. Louis Court of Appeals. Missouri. May 3, 1938. 
Rehearing Denied May 18, 1938. 
116 Southwestern Reporter (2d) 186. 
1, AGENCY. 

Generally, a life insurer’s agent possesses such powers as have either been 
expressly conferred upon him by the insurer or as third persons have right to 
assume agent possesses, and insurer will be bound by all agent’s acts, represen- 
‘tations, and agreements which are within the scope of his real or apparent 
authority, notwithstanding that the acts may be in violation of private limita- 
tions upon agent’s powers of which the persons who deal with the agent in good 
faith have no knowledge. 

(For other cases, see Insurance, Dec. Dig. § 91.) 

2. SOLICITING AGENT. 
Evidence of authority of life insurer’s agent to take applications for insur- 
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ance, to forward the applications to the insurer for its acceptance or rejection, 
to deliver the policy to the insured when issued, and to collect the premium 
due thereon, does not show authority of the agent to bind the insurer to contracts 
of insurance. 


(For other cases, see Insurance, Dec. Dig. § 129.) 
3. SOLICITING AGENT. 

A life insurer’s soliciting agent; by virtue of his apparent if not actual 
authority, may bind the insurer by agreements and representations made in 
connection with the application for insurance which he has the power to take, 
but he has no authority to bind the insurer by attempted acts or contracts in 
insurer’s behalf which relate not to the taking of the application, but to the 
subsequent contract of insurance which is issued upon the insurer’s acceptance 
of the application. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

4. AGENCY. 

The alleged representations of insurer’s soliciting agent that life policy 
would be continued in force for two years without payment of full premiums 
stipulated in policy, even if made, was not effective so as to authorize recovery 
for death occurring when it would be insured against only through extended 
insurance provisions of policy which could apply to extend the insurance past 
the date of the death only if the agent’s representations were binding. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


5. PRESUMPTION. 

As regards whether alleged representations of insurer’s soliciting agent that 
life policy would be continued in force for two years without payment of full 
premiums stipulated in policy was binding, there was no presumption that 
insurer would have sana authorized the agent to contract for discrimination 
between insurants of the same class and expectations of life so that the insurer 


would lay itself open to revocation of its license and its agent to a conviction 
of a misdemeanor. Mo.St.Ann. §§ 5729, 5730, pp. 4369, 4370. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


Appeal from St. Louis Circuit Court; Clyde C. Beck, Judge. 

“Not to be published in State Reports.” 

Action by Jennie Mitchell against the Metropolitan Life Insurance Com- 
pany on a life insurance policy. From an adverse judgment, the defendant 
appeals. 

Reversed. 

Fordyce, White, Mayne, Williams & Hartman and Raymond E. La Driere, 
all of St. Louis (Harry Cole Bates, of New York City, of counsel), for appellant. 

S. R. Redmond and Henry D. Espy, both of St. Louis, for respondent. 

BENNICK, Commissioner. 

This is an action upon a policy of life insurance in the amount of $2,000, 
which was issued by defendant, Metropolitan Life Insurance Company, upon the 
life of one Wyona R. Mitchell, who died on May 28, 1935. Plaintiff, Jennie 
Mitchell, the mother of the insured, was the beneficiary designated in the 
policy. 

The defense was put upon the ground that the policy had been allowed to 
lapse for nonpayment of premium at the expiration of the first year, and was 
therefore void and of no value or force at the time of the death of the insured. 

Upon a trial of the case to a jury, a verdict was returned in plaintiff’s favor 
for the aggregate sum of $2,405, embracing the face value of the policy with 
interest and an allowance of $300 ads an attorney’s fee upon a finding of 
vexatious refusal to pay. Judgment was rendered accordingly, and defendant's 
appeal to this court has followed in the usual course. 

It appears that for a number of years the Mitchells had carried three small 
industrial policies which had been issued by defendant; one upon the life of the 
daughter, Wyona, and two upon the life of plaintiff's hubsand, William Mitchell. 

In the early part of 1932 there was a discussion between the Mitchells and 
one of defendant's soliciting agents with respect to the surrender of the indus- 
trial policies and the application of their cash surrender value towards the 
payment of the premiums; upon larger policies of a different type which would 
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be issued to replace the three surrendered. Whether the suggestion for the 
change came from the agent or from the Mitchells themselves does not appear, 
but at any rate the industrial policies were surrendered, and on May 19, 1932, 
defendant issued two endowment policies, one of which was the policy now in 
suit insuring the life of the daughter, Wyona, in the sum of $2,000, and the 
other a policy insuring the life of William Mitchell in the sum of $1,000. 

The annual premiums on the two policies were, respectively, $32.08 and 
$58.70, or a total of $90.78. 

The aggregate cash surrender value of the three industrial policies was 
$113.96, and on May 26, 1932, defendant drew its check for this amount, and 
made the same payable to all three members of the Mitchell family. Plaintiff 
indorsed the check for herself and the other payees, and gave it back to defend- 
ant’s agent to be applied towards the payment of the combined premiums on 
the two new policies which had been issued. 

Defendant’s evidence was that the sum of $90.78 was applied to the payment 
of the first annual premiums upon the two new policies; that some s or $8 
were used to pay up arrears on still other industrial policies which the Mitchells 
had in their possession; and that the remaining $15 or $16 was paid to plaintiff 
in cash. However, plaintiff’s evidence was that no part of the amount of the 
check was either paid to her in cash or used to pay up arrears on other indus- 
trial policies, but that to the contrary the whole of the amount of the check 
was applied to the payment of the premiums upon the two new policies. 

The policy in suit provided, among other things, that it was issued in con- 
sideration of the payment of the sum of $32.08, and of the payment of a like 
annual premium on each May 19th thereafter during the period of the policy 
or until the prior death of the insured; that all premiums were payable on or 
before their due dates at the home office of the company or to any authorized 
agent of the company, but only in exchange for the company’s official premium 
receipt; and that the payment of a premium should not maintain the policy in 
force beyond the due date when the next premium was payable, save that for 
every premium after the first a grace period of thirty-one days was allowed, 
during which period the insurance should continue in force. 

There was the usual provision that no agent was authorized to waive for- 
feitures, to alter or amend the policy, to accept premiums in arrears, or to 
extend the due date of any premium. 

There was a further provision that after premiums for two full years had 
been paid, the insured, or any other person entitled thereto, might, upon the 
lapse of the policy for default in the payment of any premium, elect at his or 
her option, within three months after the due date of any premium in default, 
to take either the cash surrender value of the policy, or participating paid-up 
endowment insurance, or nonparticipating paid-up term insurance, and that if 
no such option was exercised as provided in the policy, then the policy would 
be automatically continued by the company as nonparticipating paid-up term 
insurance, 

Elsewhere in the policy was a table of surrender options which disclosed 
that if the policy was allowed to lapse at the end of the second year when the 
options would first become available, it would be continued as nonparticipating’ 
paid-up term insurance for its full amount for a period of one year and four 
months from the due date of the premium in default. 


Defendant’s contention was that only the first annual premium was paid 
on the policy in suit, and that the policy therefore lapsed on June 19, 1933, 
and was not in force and effect for any purpose on May 28, 1935, which was 
the date of the death of the insured. 

Plaintiff admitted that “the amount of money that was taken out of the 
check |for $113.96] was the only money ever paid on either one of those bi 
policies.” This would mean, of course, that after the sum of $90.78 was conte 
to the payment of the first annual premiums on such two policies there would 
have been only $23.18 remaining to be applied towards the payment of the 
second annual premiums, which would have been obviously insufficient to have 
carried both or either of such policies in force for the whole of the second 
year. Her theory was, however, that defendant’s soliciting agent had waived 
the requirement that the full premiums should be paid; that so far as the policy 
in suit was concerned he had assured her and her husband that “there would 
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be enough money coming back out of the policies [surrendered] to pay for two 
years”; and that “the check was supposed to take care of that policy.” Under 
this theory of the soliciting agent’s waiver of the requirement for the payment 
of premiums in full, the policy in suit would not have lapsed until June 19, 1934, 
whereupon, the premiums for two full years having been supposedly paid, it 
would have been automatically extended for its full amount for one year and 
four months from May 19, 1934, the due date of the premium in default, or 
well beyond the death of the insured on May 28, 1935. 

Defendant argues as a matter of chief insistence that because of plaintiff's 
own admissions she should have had a verdict directed against her at the close 
of all the evidence. 

With plaintiff admitting that there was not enough money applied to the 
payment of the stipulated premiums to have carried the policy in suit for two 
years or until the options on surrender or lapse would have become available, 
the case necessarily resolves itself into one of whether, assuming that defend- 
ant’s soliciting agent made the representations to plaintiff on which she counts, 
defendant was concluded thereby from lapsing the policy for nonpayment of 
premium short of the expiration of two years from the date of its issuance. 

[1] It may be said as a general rule that an insurance agent possesses such 
powers as have either been expressly conferred upon him by the company or 
as third persons have the right to assume that he possesses, and that the 
company will be bound by all his acts, representations, and agreements which 
are within the scope of either his real or his apparent authority, notwithstanding 
that they may be in violation of private limitations upon his powers of which 
the person who deals with him in good faith has neither actual nor constructive 
knowledge. Patterson v. Prudential Insurance Company of America, Mo.App., 
23 S.W.2d 198; 32 C.J. 1062, 1063. 

This, after all, is but the ordinary rule of principal and agent which is no 
less applicable to insurance cases than to any other character of litigation 
where the extent of the authority of the agent is in issue. 

[2] However, it is uniformly held that so far as the powers of a soliciting 
agent are concerned, evidence of his authority to take applications for insur- 
ance, to forward the same to the company for its acceptance or rejection, to 
deliver the policy to the insured when issued, and to collect the premiums due 
thereon, does not show authority on his part to bind the company to contracts 
of insurance. Byrne vy. Prudential Insurance Company of America, Mo.Sup., 
88 S.W.2d 344; Patterson vy. Prudential Insurance Company of America, supra; 
Zielinski v. General American Life Insurance Co., Mo.App., 96 S.W.2d 1059; 
Bennett v. Royal Union Mutual Life Insurance Co., Mo.App., 112 S.W.2d 134. 

[3] By virtue of his apparent, if not actual, authority, a soliciting agent may 
bind the company by agreements and representations made in connection with 
the application for insurance which he has the power to take, but he has no 
authority to bind the company by attempted acts or contracts in its behalf 
which relate, not to the taking of the application, but to the subsequent contract 
of insurance which is issued upon the company’s acceptance of the application. 
Bennett v. Royal Union Mutual Life Insurance Co., supra; 32 C.J. 1067. 

[4, 5] So in the case at bar, assuming for the purposes of the demurrer that 
defendant's soliciting agent did make what amounted to the representation that 
the policy in suit would be continued in force for two years without the pay- 
ment of the full premium stipulated in the policy, such representation was one 
which related to the very essence of the subsequent contract of insurance, and 
was therefore of a character beyond the apparent scope of his authority. There 
is no claim of proof of any’such actual authority on his part, and indeed it 
could not be presumed that defendant would have actually authorized its agent 
to contract for a discrimination between insurants of the same class and 
expectations of life, and thereby laid itself open to a revocation of its license, 
and its agent to a conviction of a misdemeanor punishable by substantial fine 
and imprisonment. Sections 5729, 5730, R.S.Mo.1929, Mo.St.Ann. §§ 5729, 5730. 
pp. 4369, 4370. 

Whatever the agent’s representations to plaintiff may have been, the fact 
remains that defendant did not ratify them to the extent that they were beyond 
his authority to make, but instead issued a policy calling for the payment of an 
initial premium of $32.08, and for the payment thereafter of a like annual 
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premium on each succeeding due date during the period of the policy or until 
the prior death of the insured. Under plaintiff’s own admissions there was not 
enough paid upon the policy to have continued it in force for two years until the 
options on surrender or lapse would have been available, and consequently the 
policy was not in force by virtue of its extended insurance provisions at the 
time of the death of the insured. 

It follows that the judgment rendered by the circuit court should be 
reversed, and the commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, reversed. 

Hostetter, P. J.. and Becker and McCullen, JJ., concur. 

McGEE et al. v. CAPITAL MUT. ASS’N OF JEFFERSON CITY. No. 24444. 
St. Louis Court of Appeals. Missouri. May 3, 1938. 
Rehearing Denied May 18, 1938. 
116 Southwestern Reporter (2d) 204. 
1. KNOWLEDGE OF AGENT. 

A policy which is issued in response to application may not be avoided by 
the insurer even though false statements and representations appear therein, 
where insurer’s agent within scope of authority had personal knowledge of the 
true facts regarding which inquiry was made at time of taking application. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2, KNOWLEDGE OF AGENT. 

The knowledge of an insurance agent is equally the knowledge of the 
insurer whom he represents, and hence, where agent in performance of his 
duties in relation to acceptance of risk accepts statements and representations 
from the applicant which are known by him to be false, his act is the act of 
the insurer and a corresponding knowledge and waiver of such misrepresenta- 
tion is imputed to the insurer, 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

4, COLLUSION. 

Fraud and collusion between agent and applicant for insurance will be 
presumed even without direct proof, where agent with applicant’s knowledge 
knowingly inserted false answers and statements in application. 

(For other cases, see Insurance, Dec. Dig. § 380.) 

5. COLLUSION. 


Under life insurance certificate of which application was a part, and appli- 
cation which provided that agent had no authority to waive correct answers 
and in which insured warranted answers to be true and answered negatively 
question whether he had been treated for heart disease, insurer was not liable 
as matter of law where death of insured from heart disease was not contro- 
verted, notwithstanding possible knowledge of insurer’s agent at time of appli- 
cation that insured had heart disease, since agent’s insertion of false answers 
in application with such knowledge would have been fraud or collusion. 

(For other cases, see Insurance, Dec. Dig. § 379[6].) 

Appeal from Circuit Court, Warren County; W. C. Hughes, Judge. 

“Not to be published in State Reports.” 

Action on certificate of life insurance by Wilbur McGee and others, by 
Harry McGee, their guardian and curator, against the Capital Mutual Asso- 
ciation of Jefferson City, Mo. Judgment for plaintiffs, and defendant appeals. 

Reversed. 

Dyer & Starkloff, of Warrenton, for appellant. 

A. H. Juergensmeyer, of Warrenton, for respondents. 

Becker. Judge. 

This is an action upon a certificate of insurance issued by the defendant, a 
company operating under the assessment plan, to Robert K. McGee, deceased. 
The action was instituted by his minor children, the beneficiaries named in the 
certificate, by and through their duly appointed guardian and curator. 

The petition is in the conventional form. The defendant’s answer alleges 
that the certificate was issued upon the written application of the insured, 
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wherein he stated that he was at the time, and had been prior thereto, in good 
health, whereas in fact he was suffering from a serious and incurable heart 
disease, which was one of long standing and known by the insured to exist; 
that said heart disease actually caused his death; that the company issued the 
certificate based upon the truthfulness of the answers contained in the appli- 
cation, and, had the company known that the insured was afflicted with heart 
disease, it would have refused to issue the certificate to the insured. 

The reply alleges that defendant’s agent who wrote in the answers to the 
questions on the application for the insurance, which application was signed 
by the insured, had knowledge of the condition of the insured’s health and that 
such knowledge was the knowledge of the company, thereby constituting a 
waiver on its part of the false representations of the insured. 

At the trial plaintiffs introduced the certificate of insurance and proof of 
the death of the insured on June 28, 1935. 

The evidence for the defendant showed that the policy in question was 
issued on the 20th day of June, 1935, upon an application which had been 
made on the 16th day of June, 1935; that the death of the insured occurred 
on June 28, 1935. The application was introduced in evidence. 

The agent of the defendant testified that the answers to the questions 
contained in the application were written down by him as each was answered 
by the applicant, and that the insured signed the application knowing what 
was contained therein. The application shows that the answers to the question, 
“Have you, the applicant, any of the following diseases, or have you ever had, 
or have you been treated for any of the following diseases or any other disease 
during the past twelve months?” were as follows: 

“Heart” The insured answered “No.” 

“Rheumatism” The insured answered “No.” 

The defendant’s evidence further showed that the company had received 
no knowledge of the condition of the insured’s health until after his death had 
occurred, and then only as the result of an investigation by the company. 

The defendant adduced four physicians who testified that they had treated 
the insured; that for many years the insured had been suffering from a mitral 
lesion of the heart, an incurable disease; and that he had been advised by them 
of his condition. 

Defendant’s evidence showed that the insured died from “mitral lesion of 
the heart, possibly causing an embolism of the brain.” 

Plaintiffs, in rebuttal, over objection of the defendant, were permitted to 
introduce evidence to the effect that it was general knowledge in the community 
that the insured was suffering from heart disease. 

At the close of the evidence the defendant requested a peremptory instruc- 
tion, which was overruled by the court. The case was submitted to the jury, 
who returned a verdict in favor of the plaintiffs for the amount sued for. After 
unsuccessful motion for new trial, defendant appealed. 

Appellant contends that the trial court erred in overruling its demurrer 
offered at the close of the case. The point is well taken. 

Respondents themselves in their brief state that “the only issue in this 
case is as to waiver set up in plaintiffs’ reply. The case was tried upon the 
theory that the insured had heart trouble when the insurance was issued, and 
that the agent of the defendant insurance company had knowledge of the 
condition of the health of the insured, and such knowledge of the agent was 
the defendant’s knowledge.” 


{1, 2] It is unquestionably the rule that “where the duly authorized agent 
or representative of an insurance company, acting within the scope of his 
authority, has personal knowledge of the true facts regarding which inquiry 
is made of the applicant at the time of the taking of his application, then the 
policy which is issued in response to such application may not be thereafter 
voided by the company even though false statements and representations do 
appear therein. This, of course, upon the theory that the knowledge of the 
agent is equally the knowledge of the principal whom he represents, so that 
where the agent, in the performance of the duties intrusted to him by his 
principal in relation to the acceptance of the risk, accepts statements and 
representations from the applicant which are known by him to be false, his act 
in so doing is the act of his principal, and a corresponding knowledge and 
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waiver of such misrepresentations is to be consequently imputed to his prin- 
cipal. 

(3, 4] “There is, however, a very vital exception to this rule, which is that 
the knowledge of the agent is not to be imputed to his principal where there 
is fraud and collusion between the agent and the applicant; and that fraud and 
collusion between the agent and the applicant will be presumed, even without 
direct proof, where the agent, with the applicant’s knowledge, knowingly inserts 
false answers and statements in the application. Emery v. N. Y. Life Ins. Co., 
316 Mo. 1292, 295 S.W. 571; Zeilman v. Cent. Mut. Ins. Ass’n, 224 Mo.App. 145, 
22 S.W.2d 88; Woodson v. John Hanco¢ék Mut. Life Ins. Co., Mo.App., 84 
S.W.2d 390.” Gordon yv. Royal Neighbors of America, Mo.App., 90 S.W.2d 
198, 203. 

To determine the correctness vel non of the trial court in passing upon 
defendant’s demurrer at the close of the case, we have examined the record 
before us in light of the rule and exception set out above, and have come 
to the conclusion that defendant’s demurrer should have been sustained. 

[5] It is not controverted but that the insured died of a disease of the 
heart, and this fact, coupled with the conceded documentary evidence in the 
case, precludes plaintiffs’ recovery as a matter of law. The terms of the 
application itself provide that the application is a part of the contract of 
insurance, and states that the applicant had answered all of the questions cor- 
rectly relative to his health and physical condition, and that all answers are 
warranted by him to be true. And, incidentally, the application also provides 
that no agent or other person has any authority to waive or dispense with 
true answers in writing by the applicant to any of the questions therein set 
forth; and that the insurer shall not be bound, nor shall any of the provisions 
of the certificate of insurance to be issued on this application be waived or 
affected by any act or statement to or by any agent or other person which 
does not appear in the application. The application bears the answer “no” to 
the question as to whether the applicant then had or ever had been treated for 
a disease of the heart. In addition to this the “Graduating Membership Cer- 
tificate” of insurance issued by the defendant company upon the application, 
among other things recites that “it is understood that the physical questions 
as answered on the back of this certificate and in the application are warranted 
to be true, and that they are the basis upon which this policy is issued, and that 
they are true to the best knowledge of the applicant, and if they are not, it is 
his duty to immediately notify the Capital Mutual Association at Jefferson City, 
Missouri.” And on the back of the certificate appears the answer “no” to the 
question as to whether the insured then had or had ever had any disease of 
the heart. With this documentary evidence in the case, and the fact conceded 
that the insured died of heart disease, the trial court must be held to have 
erred in overruling defendant’s demurrer offered at the close of the case, and 
this for the reason that even if it were to be conceded that defendant’s agent 
who took the application of the insured herein sued on, knew at the time that 
the applicant was suffering from a disease of the heart (which is plaintiffs 
contention and their sole issue), plaintiffs have failed to make out a submissible 
case because the knowledge of the agent under these circumstances would be 
fraud or collusion between the agent and the applicant, and will be presumed 
even without direct proof, since the agent, with the applicant’s knowledge, 
knowingly inserted the false answers into the application, which the applicant 
thereafter signed. Gordon v. Royal Neighbors of America, supra, and cases 
therein cited. 

It follows that the judgment should be reversed. It is so ordered. 

Hostetter, P. J., and McCullen, J., concur. 


FITZGERALD v. COLORADO LIFE CO. No. 19118. 
Kansas City Court of Appeals. Missouri. April 4, 1938, 
116 Southwestern Reporter (2d) 242. 
1. KNOWLEDGE OF AGENT. 
A life insurance company’s local agent’s knowledge of life insurance application 
taken by him and payment of year’s premium, collected by him in advance, as 
expressly authorized in writing by company, is imputed to latter. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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2. APPROVAL. 

Approval or acceptance of application for life insurance policy by company 
to which made is necessary to complete insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

3. ESTOPPEL. 

A life insurance contract will be held to have been made, if facts in evidence 
justify finding by jury that insurance company is estopped to say that it did 
not accept or approve application for insurance, though no duly prepared and 
executed written contract exists. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

4. ESTOPPEL. 

Evidence of life insurance company’s local agent’s knowledge of insurance 
application taken by him and payment of year’s premium, collected by him in 
advance, as expressly authorized by written agency contract, doctor’s testimony 
that examination of applicant showed him to be standard risk, and evidence that 
applicant refrained from securing other insurance, was sufficient to present fact 
issue to jury as to whether insurance company was estopped to deny that it 
approved or accepted application. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

5. AGENCY. 

A life insurance company’s estoppel by its local agent’s authorized acts to 
deny existence of insurance contract did not preclude it from making such defense 
as it had to merits in action on such contract. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

6. EVIDENCE. 

Letters of inquiry, written by insured’s wife on insured’s behalf to life 
insurance company’s local agent, as to why policy applied for had not been 
réceived and agent’s letter in reply thereto, were admissible as evidence in action 
on alleged insurance contract to refute general and special allegations of denial 
that insured made application in company’s answer. 

(For other cases, see Insurance. Dec. Dig. § 651[2].) 

7. APPLICATION. 

A life insurance company’s local agent’s letter, stating that he mailed insur- 
ance application of addressee’s husband and medical report as soon as he 
received them from examining doctor, was admissible in evidence to refute 
allegations of company’s answer in action on alleged insurance contract that 
application was never made or received. 

(For other cases, see Insurance, Dec. Dig. § 651/2].) 

8. LAPSE. 

Testimony of insured’s widow in action on alleged life insurance contract. 
existence of which defendant denied, that insured’s policy with another company 
was permitted to lapse and that other insurance was not taken, was admissable. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

9. PENALTY. 

The trial court did not err in giving instruction, submitting question of 
vexatious delay in paying insurance, and admitting evidence as to value of attor- 
ney’s fees, in action on alleged insurance contract, in view of evidence of due 
notice of insured’s death, defendant’s refusal to furnish blanks for proof of 
loss and denial of liability before suit was brought, and contents of telegrams 
from defendant’s staté superintendent to his home office and reply thereto. 

(For other cases, see Insurance, Dec. Dig. §§ 648[1], 668[1].) 

Appeal from Circuit Court, Gentry County; Thos. A. Cummins, Judge. 

Action by Maurice B. Fitzgerald, assignee of the rights, title, and interest of 
Ritchie Lee Enyart, as beneficiary of a life insurance policy alleged to have been 
issued to J. L. Enyart, deceased, against the Colorado Life Company, to recover 
on such policy. From a judgment on a verdict for plaintiff, defendant appeals. 

Affirmed, 

Ryland, Stinson, Mag & Thomson and Robert E. Rosenwald, all of Kansas 
City, for appellant 
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DuBois, Miller & Beavers, of Grant City, and F. P. Stapleton, of Albany, 
for respondent. 


BAKER v. SOVEREIGN CAMP, W. O. W.* No. 19110. 
Kansas City Court of Appeals. Missouri. May 2, 1938. 
116 Southwestern Reporter (2d) 513. 
1. ASSESSMENT. 


Where fraternal society issued life policy providing that payment of assessments 
should cease after 30 years, it could not by subsequently repealing by-laws void the 
provision of the policy and deprive insured of substantial rights conferred by the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

2, REPEAL. 

Where fraternal society issued life policy with provision that payment of 
assessments should cease after 30 years, subsequent repeal of by-laws providing for 
such provision without enactment in lieu thereof, referring to the policies then in 
existence did not purport to affect such policies and the repeal was prospective 
only in operation. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

3. REDUCTION IN AMOUNT. 

Where fraternal society issued life policy with provision that payment of assess- 
ments should cease after 30 years, issuance of new certificate after the expiration 
of 30 vears, reducing the insurance and requiring insured to continue paying assess- 
ments was without consideration, since insured received no benefit from the new 
policy and insurer suffered no detriment from its issuance. 

(For other cases, see Insurance, Dec. Dig. § 725.) 

4, CANCELLATION. 

Under fraternal society’s life policy providing that payment of assessments 
should cease after 30 years, policy could not be canceled without consent of the 
beneficiary after the expiration of 30 years. 

(For other cases, see Insurance, Dec. Dig. § 730.) 

5. PLACE OF CONTRACT. 

__In action upon life policy issued by fraternal society organized under the laws 
of Nebraska, Missouri law as interpreted by Missouri courts would govern where 
contract was treated as made in Missouri. 

(For other cases, see Insurance, Dec. Dig. § 712.) 
6. FOREIGN CORPORATIONS. ‘ 
_ The statute relating to the admission of foreign fraternal societies and provid- 
ing for continuance of all contracts made in the state during the time society was 
legally authorized to transact business was enacted to preserve the rights of the 
narties to policies that had heen written by foreign fraternal insurance societies. 
Mo.St.Ann. § 5990 et seq., p. 4563 et seq. 

(For other cases, see Insurance, Dec. Dig. § 689.) 
7. FRATERNAL POLICY. 

_ A life policy issued by fraternal society providing for cessation of payment 
of assessments after 30 years could not become an old line insurance policy for 
one purpose and fraternal policy for another. Mo.St.Ann. § 5990 et seq., p. 4563 
et seq. 

(For other cases, see Insurance, Dec. Dig. § 711.) 

Shain, P. J., dissenting. 


\npeal from Circuit Court, Clinton County; R. B. Bridgemen, Judge. 

“Not to be published in State Reports.” 
_ Action upon a fraternal life policy by Rachel V. D. Baker against the Sovereign 
Camp of the Woodmen of the World. From a judgment for the defendant, 
plaintiff appeals. 
_ Motion to dismiss appeal overruled and judgment reversed and remanded, with 
directions. 


* Transferred to Supreme Court. 
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Elliott & Criuse, of St. Joseph, for appellant. 
John T. Harding, Kansas City, and Chas. F. Keller, St. Joseph, for respondent. 


TABLER v. GENERAL AMERICAN LIFE INS. CO. No. 35230. 
Supreme Court of Missouri, Division No. 1. April 1, 1938, 
Motion for Rehearing Overruled. May 26, 1938. 
117 Southwestern Reporter (2d) 278. 
1. DATE OF POLICY. 

Where insured applied for life policy February 17, policy executed March 10, 
reciting premium date as March 2, was delivered in March, and insurer’s agent 
then charged insured with premium but insured refused to ac¢cept policy or to 
pay premium until shortly before May 26, when premium was finally paid, and 
subsequently insured signed application for reinstatement, showing that premium 
was due March 2, such date would be deemed premium due date for purpose of 
computing duration of extended insurance under nonforfeiture option. Mo.St.Ann. 
§§ 5729, 5730, 5751, pp. 4369, 4370, 4406. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

2. DUE DATE OF PREMIUM. 

In determining due date of premium on life policy, date of delivery should 
control over date of payment, since insured should not obtain advantage by tardiness 
in paying first premium. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

3. WAIVER. 


Prompt payment of premium is for insurer’s benefit, and may be waived by 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


Error to Circuit Court, St. Lauis County; Julius R. Nolte, Judge. 

Action on life policy by Edith G. Tabler against the General American Life 
Insurance Company. To review a judgment for defendant, plaintiff brings writ 
of error. 

Affirmed. 

John C. Vogel, of St. Louis, for plaintiff in error. 

Williams, Nelson & English, Allen May, and R. F. O’Bryen, all of St. Louis, 
for defendant in error. 

Hyper, Commissioner. 


This is an action on an insurance policy to recover $10,000, with interest, penalty, 
and attorneys’ fees. Defense was made that the policy had lapsed for nonpayment 
of premiums, and that extended insurance thereafter provided had terminated prior 
to the death of the insured. The case was tried before the court, with jury 
waived, and the court, finding against plaintiff, entered judgment discharging 
defendant. Plaintiff has brought the case here on writ of error. 

Each party contends that it was entitled to judgment upon conceded facts. 
The insurance policy was issued by the Missouri State Life Insurance Company, 
and liabilities of that company have been assumed by defendant. We, however, 
use the term defendant to apply to the Missouri State Life Insurance Company. 
The insured, Harry C. Tabler, died October 30, 1931. He signed an application 
to defendant for insurance on February 17, 1926. The date of his birth was therein 
stated to be September 3, 1898, so that after March 2, 1926, he would be required 
to pay the rate for age 28 instead of the rate for age 27, applicable at the time 
he signed the application. His application provided: “(2) If the first premium 
is not paid in cash at the time the application is made, or if a policy different 
from the one described in this application is issued, the insurance shall not take 
effect until the first premium thereon has actually been paid to and accepted by the 
Company, or its duly authorized agent, ard the policy delivered to and accepted 
by me during my life and good health; but in that event the policy shall bear the 
date of its issuance and all future premiums shall become due on such policy date 
and all policy values and extended insurance shall be computed therefrom.” The 
premium was not paid at the time the application was made, and the policy issued 
was neither described nor intended to be described in the application when Tabler 
signed it. The application was signed in blank as to amount, and at that time 
Tabler had only agreed to take one policy for $1,000. However, the application 
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was filled in to describe three policies: $5,000 for the benefit of Tabler Cleaning 
Company; $5,000 for the benefit of North End Cleaning Company; and $10,000 
for the benefit of his wife, plaintiff herein. Two other policies of $10,000 each, 
not described in the application at all, were also issued at the same time as the 
one described. Some of these were paid after Tabler’s death, and only the $10,000 
policy, in which plaintiff was beneficiary, is herein involved. 

This was an endowment policy which provided that defendant “agrees to 
pay ‘en Thousand Dollars which is the tace amount of this policy to Edith G. 
Tabler, wife of the insured immediately upon receipt of due proof of death of 
Harry C. Tabler, Jr., the insured, prior to the second day of March, 1984, which 
is the end of the endowment period, or the company will pay the face amount of 
the policy to the insured if he be living and the policy will be in full force to the 
end of the endowment period.” It further provided that “if any premium is not 
actually paid when due this policy shall cease and determine”, but a 3l-day grace 
period was granted. The policy contained non-forfeiture options, including paid-up 
term insurance which was to become automatically effective if other options were 
not chosen after default. This policy ended thus: “In Witness Whereof, the 
Missouri State Life Insurance Company has caused this policy to be signed this 
Tenth day of March, 1926.” (It was signed by its president, secretary, and 
registrar. 

This policy also contained the following provisions: “The Contract. This 
policy and the application herefor, a copy of which is attached hereto and made a 
part hereof, constitute the entire contract. * * * If the age of the insured be 
misstated the amount payable hereunder shall he such as the premium paid would 
have purchased at the correct age. (Age 27 was stated) * * * This Insurance 
Is Granted in eonsideration of the application herefor and of the payment in 
advance of One Hundred Seventy-one and 20/100 Dollars, which is the premium 
for the first year’s insurance under this policy ending on the Second day of March, 
1927: which is term insurance, and for the legal reserve required, if any. The 
insurance will be continued thereafter upon the payment of the annual premium 
of One Hundred Seventy-one and 20/100 Dollars, on or before the Second Day 
of March in every year during the continuance of this policy.” 

This policy (with the others was delivered to Tabler by the insurance agent, 
who had obtained his signature to the blank application. He said: “When I 
gave him the policies he was very much surprised at seeing them, and he got 
kind of mad about it * * * (Q): You just walked out and left him talking to 
himself? A. That is it.” This delivery was made some time in March, 1926, 
and on March 31, a charge for the premiums was made against Tabler’s account 
with the insurance agency, through which the policies were delivered. Bills were 
nrenared on each account with the agency at the end of each month by its 
hookkeeper. Tabler had purchased “fire. tornado. liahility and other insurance” 
through this agencv, and had “a running account” there since 1924. Some time 
prior to May 26, 1926, Tabler decided to keep all of the policies and paid the 
first annual premiums to the agent who had delivered them. On that date, this 
agent paid it to the insurance agency, and two days later it was received by 
defendant. The agent’s testimony about this was, as follows: “T saw him two 
or three times a week * * * and T would advance different reasons why he should 
take them, he just refused to take the insurance for various reasons, primarilv 
because he thought he couldn’t afford to pay for them, that it was too much 
insurance. It went on like that for some time until the period of time expired 
when IT could keep them out without remitting the nremium on them, that. is, 
the net premium, and when I finally went to him and told him I either had to 
have the policies or be paid for them he agreed that he would take them and 
pav for them. * * * He paid me for the nolicies at the time. T paid the premiums 
to Lawton-Byrne-Bruner (the Insurance Agency) within twenty-four hours 
after I received them.” 

Tabler paid four annual premiums (1926-1927-1928-1929) on the _ policy 
herein involved. He paid in cash the premium due in 1927. (He gave a note 
for part of this, but finally vaid the note.) For the annual premium due in 
1928, he paid $46.20 in cash and gave his note for $125. This note was renewed at 
intervals until 1920, when, with accrued interest, it amounted to $141.25. It was 
never paid by Tabler, but on April 2, 1930, he paid defendant $8.48, which was 
the amount of the advance interest (for one vear) required to renew it for 
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another year. In order to pay the annual premium due in 1929, Tabler signed 
a request that defendant “accept monthly premiums of $15.00 in advance (from 
‘labler Cleaning Company) * * * under the Company’s Salary Savings Plan.” 
‘Twelve of these payments were made (April, 1929, to March, 1930) which paid 
the 1929 premium. No payment of any kind (except interest above mentioned) 
was made after March, 1930, until May 6, 1930, when Tabler sent $30 to the 
company in connection with an application for reinstatement. ‘This application 
dated May 5, 1930, stated that Tabler made “application for reinstatement of the 
above numbered policy which lapsed for non-payment of the premium.” It 
showed that the unpaid premium was due March 2, 1930. Tabler had signed 
other similar applications for reinstatement on previous occasions, when he 
failed to pay the annual premium due in 1928 and in 1929 within the 31 days of 
grace after March 2d of such years, and when he had failed to pay renewals oi 
premium notes. 

The application also contained the following provision: 

“It is also hereby agreed that any settlement tendered in connection with 
the reinstatement of this policy may be depesited in order to facilitate action on 
this application for reinstatement if approved, with the understanding it will not 
be used for the purpose tor which it was tendered, but will be recognized 
entirely as my property and held subject to my order * * * until the Company 
approves this application, if this application is not approved, I hereby agree to 
accept the return of any settlement tendered or sums paid in connection with 
this application, without interest.” 

On May 12, 1930, defendant wrote Tabler that, “before we can take further 
action on your application for reinstatement, it will be necessary that we have 
a medical report from Dr. L. C. Miller.’ On June 24, 1930, Tabler wrote 
defendant inquiring as to the “present status” of the policy. The company 
replied as follows: “We have remittance to cover the premiums due March 2 
and April 2 on each policy, also needing the May and June premiums in connection 
with reinstatement. Before we can act on the applications it will be necessary 
that we have an examiner’s report, and hope it will be possible for you to get in 
touch with Dr. Miller to complete the examination within the next few days.” 

On July 24, 1930, defendant (after the medical examination) wrote Tabler 
as follows: “Our Insurance Committee was unable to approve your application 
for reinstatement of your policies that lapsed. Our check for $145.20, payable 
to the order of Harry C. Tabler, Jr., is enclosed. This is a refund of the amount 
which was tendered.” 

The check inclosed included the $30 deposited for the March and April 
payments on this policy on the monthly payment plan. This check was afterwards 
cashed by Tabler, and he made no other payment on or application for reinstate- 
ment of this policy. It was shown that the cash value of the policy at the 
end of four years was $220; that at that time there was an indebtedness of 
$141.25 against the policy; that by giving credit for the amount sent in for pre- 
payment of interest thereon ($8.48) this would be reduced to $132.77; and that 
this left a cash value of $87.23. It was further shown that at “thirty-one years 
of age (Tabler’s age on March 2, 1930) the single premium for one _ year’s 
insurance on $1,000 is $8.22, an $10,000 would be $82.20”; that “the daily cost 
per thousand for extended insurance is 24% cents”; that there was $5.03 more 
cash value than the amount necessary to pay for extended insurance, for one full 
year, and that “applying the daily rate to the balance of $87.23 it would give 
extended insurance for 387 days.” 

[1] If the policy lapsed on March 2, 1930, as contended by the company, 
then the extended insurance provided by the nonforfeiture option (which it is 
conceded complied with our nonforfeiture statutes) terminated before Tabler’s 
death. (His death was 607 days after March 2, 1930.) Plaintiff. contends that 
the policy years must be computed from May 26, 1926, so that the policy would 
not lapse until May 26, 1930. (His death was 522 days after May 26, 1930.) 
Plaintiff claimed that the $30 (deposited by and paid back to Tabler) should 
have been used, as was the $8.48 for interest, to increase the cash value for 
extended insurance. This (at 2% cents per day) would have paid for 133 days 
extension which, added to the 387 days granted by the company, would make 
520 days. This would be only two days short, and plaintiff seeks to get seven 
days more by claiming credit for an alleged interest overcharge of $1.75. Plain- 
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tiff makes other contentions to the effect that defendant wrongfully breached 
its contract by declaring that the policy had lapsed and thereby relieved Tabler 
irom the duty to tender future premiums. However, these are all based on the 
proposition that the premium was due annually on May 26th, and if that cannot 
be sustained all of these contentions fall with it. Therefore, the first question 
to be determined is: When was the annual premium due? 

To fix time for payment of premiums as May 26th of each year, plaintiff 
relies upon Halsey v. American Central Life Ins. Co., 258 Mo. 659, 167 S.W. 
951, McMaster v. New York Life Ins. Co., 183 U.S. 25, 22 S.Ct. 10, 46 L.Ed. 
64, and decisions of our Courts of Appeals based upon the Halsey Case. Defend- 
ant relies upon Prange v. International Life Ins. Co., 329 Mo. 651, 46 S.W.2d 
523, 524, 80 A.L.R. 950, and National City Bank v. Missouri State Life Ins. 
Co., 332 Mo. 182, 57 S.W.2d 1066, 1068. These later cases place certain limits 
upon the application of the Halsey Case. See, also, annotations on this subject, 
») A.L.R. 774, 32 A.L.R. 1253, and 80 A.L.R. 957. The rule of the Halsey Case 
was thus stated by this court in the National City Bank Case. “If the policy 
provides for payment of premiums annually, semiannually, or quarterly, on or 
before certain days, occurring periodically after the date of the policy, and if the 
policy [or application] further provides that it shall not take effect until it is 
delivered and the first premium paid, and if in a given case a policy is delivered 
and the first premium is paid on a day subsequent to the date [specified], then 
in the event of an issue of liability for want of timely payment of premiums, 
the premium paying periods are to be determined from the date of delivery of 
the policy and of payment of the first premium.” 

|2, 3] In the National City Bank Case, it was pointed out that neither in 
the Halsey Case, nor in any of the cases following it, “was delivery of the policy 
by the insurance company and payment of the first premium by the insured 
separate acts done at different times”, but that “in all those opinions in which 
the fact of delivery and first payment was stated, it was one transaction, done 
at the same time.” In that case this court held that date of delivery should 
control over date of payment because, “it neither is just nor logical that any 
one claiming under the contract of insurance made by |the insured] should 
receive from the courts, by reason of [his] tardiness in payment of the first 
premium, a more liberal construction of the contract than was given to the 
claimants in the cited cases where delivery and payment were one transaction.” 
This court further said: “Delivery of the policy being for the insurer, it is 
reasonable that the latter, in certain circumstances, should be the one to suffer by 
any delay or lapse of time in performance. But payment of the first premium 
is the reciprocal act of the insured, and he should not by any dilatory conduct 
he permitted to enhance the risk of the insurer.” Such ruling is applicable here 
hecause prompt payment of the premium is for the benefit of the insurer and 
may be waived by it. National City Bank yv. Missouri State Life Ins. Co., supra; 
Berryman yv. Southern Surety Co., 285 Mo. 379, 227 S.W. 96; Bernblum v. 
Travelers Ins. Co., 340 Mo. 1217, 105 S.W.2d 941. It would he proper to find 
that it was waived in this case by delivery without payment and by its authorized 
agency’s extension of credit therefor as shown by the charge made on Tabler’s 
running account on its books. 

It was also noted in the National City Bank Case that, if the insured could 
postpone the time when his insurance began by delaying payment, he could 
make it begin at “a time when, for the purposes of determination of insurance 
premiums, |the insured| was one year older than when he signed the application.” 
He could thereby get insurance at a raté lower than that to which he would be 
entitled at the time it became effective. In the Prange Case, this court said 
that “the insurance practice of reckoning age from the nearest birthday, given 
recognition by statute in this state (section 5751, R.S.1929 [Mo.St.Ann. § 5751, 
p. 4406]), is one of which we take judicial notice”; that “there was in force at 
the time of the issuance of the policies in question a statute * * * which provided 
that there should be no discrimination between policyholders with the same 
expectation of life in respect to the premiums they were required to pay”; and 
that “if the insured under the policy * * * was to be given the benefit of the 
premium rate applicable to age thirty-eight, it was necessary, in order to avoid 
the prohibited discrimination, that he be required to pay premiums at such rate 
from a time within which thirty-eight years was in fact his insurable age.” The 
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statute referred to in the Prange Case was an Arkansas statute, but we have 
a_ similar statute in this state. Section 5729, R.S.1929, Mo.St.Ann. § 5729 p. 
4369. It prohibits “discrimination in favor of individuals between insurants 
* * * of the same class and equal expectations of life in the amount or payment 
ot premiums or rates charged for policies of life or endowment insurance.” Vio- 
lation of this statute by the representative of an insurance company is a mis- 
demeanor punishable by a fine “not less than fifty nor more than five hundred 
dollars” and imprisonment “in the county or city jail, for not less than thirty 
days nor more than six months, or by both such fine and imprisonment”; and 
it subjects an offending insurance company to the penalty of being barred from 
doing business in this state for a period of five years. Section 5730, RS. 
1929, Mo.St.Ann. § 5730, p. 4370. 


It is not shown that there could have been any other reason, for the pro- 
visions of the policy making the first year’s term insurance run from March 2, 
1926, to March 2, 1927, and making premiums payable annually thereafter of 
March 2d, except to give Tabler this insurance contract at the rate provided 
for age 27 (to which rate he was entitled at the date of application) without 
violating the discrimination statute. Since this policy was not described in or 
contemplated by his application, Tabler must have decided to accept it on the 
basis of its terms instead of the terms of the application. He knew something 
about insurance because he already had other insurance. Although it was not 
shown just when Tabler decided to accept this policy (or when he had knowledge 
of the premium charge against his account) he never offered to return it after 
it was delivered, but continued to keep and did pay the amount charged against 
him. Whenever it was that he decided to accept it, when he paid for it he took 
it at a rate inapplicable after March 2d. This policy provided for cash endow- 
ment as well as life insurance, and not only did the policy specifically state that 
the first premium paid for term life insurance “ending on the Second day of 
March 1927,” but the endowment period also ended on the 2d day of March. 
Therefore, if Tabler lived and kept the policy in force he would have received 
payment of $10,000 almost three months earlier than under plaintiff’s present 
contention as to its maturity. Computation demonstrates that the interest value 
of $10,000 for such period is a more substantial consideration than the proportional 
amount of the annual premium for the same time. 

The principal basis of the Halsey Case seems to be that unless the insurance 
continued for a full year after the delivery of the policy, then the insured did 
not get anything for part of his premium money. That could not be true here 
because, by cutting down the first term paid for, Tabler did get something for 
that proportional part of his premium money. He got both a lower rate, through- 
out the whole life of his’ policy, and an earlier endowment maturity. He did 
thereafter at all times recognize March 2d as the annual date for payment of 
premiums, and he must have known that he had the benefit of a rate he could 
not have had if it was based on any later date. There was no change of age 
in the Halsey Case between the date of the application or policy and the date 
delivery and payment, so that the discrimination statute could not have been 
violated by the construction on which the termination of the first year’s insurance 

(and annual premium payment date) was fixed. In fact, the rule of the Halsey 

Case could not be applied to the situation herein involved, where there had been 
in the intervening period a change for purposes of computation of premiums, 
because the premium provided by the policy would not pay for $10,000 insurance 
for a full year from May 26, 1926, when Tabler’s premium was required to be 
computed at the rate for age 28. We. hold that, upon the principles established 
by the Prange and National City Bank Cases, we must construe this contract 
to fix the annual date for premium payments at March 2d as stated in the policy, 
and that theré is no reasonable basis for any later date. 


Plaintiff further contends that even on defendont’s theory that the policy 
lapsed for a failure to pay the premium due in March, 1930, it breached the 
contract by a failure and refusal to give effect to the automatic premium loan 
provision of the policy, thereby keeping it in force as originally written; and 
that, by accepting from the insured the sum of $8.48 as interest on April 3, 1930, 
and the sum of $30 paid on May 7, 1930, as two monthly premiums on the policy 
sued on, bv entering the money on its premium collection reports, by placing 
it in its bank account, commingled with its other funds, by keeping the $30 
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until July 24, 1930, and by keeping the $8.48 and using it to purchase extended 
insurance, defendant waived all rights it might have had to forfeit the policy for 
nonpayment of premium. However, Tabler’s application for the monthly payment 
plan of premium payment provided that, after defendant accepted it, “during 
such time it is agreed that the Automatic Premium Loan Option shall not be 
in effect.” He made application for reinstatement, after the policy had lapsed 
for nonpayment of the premium due March 2, 1930, and tendered two monthly 
payments therewith, which would have entitled him to reinstatement only if the 
monthly payment plan was still effective. Moreover, it was not shown that 
there was sufficient value, as of March 2, 1930, in the policy above-existing 
indebtedness to make an automatic premium loan which could have kept the 
policy in force until Tabler died. As to the receipt of the $8.48 interest and the 
$30 tendered for monthly payments, these amounts were sent to defendant after 
Tabler failed to pay the premium due on the policy, and for the purpose of 
reinstatement. The application for reinstatement (hereinabove set out) authorized 
defendant to deposit “any settlement tendered in connection with the reinstatement” 
and agreed to accept the return thereof if the application was not approved. 
Tabler did accept the return of the $30 and received credit for the $8.48 as a 
reduction of his indebtedness to defendant. He never took any action thereafter 
which indicated that he claimed any rights in the policy, other than extended 
insurance for one year and 22 days from March 2, 1930, and we hold that, on 
this record, he was entitled to nothing more. 

The judgment -is affirmed. 

Ferguson, C., absent. 

Bradley, C., concurs. 

Per Curiam. 

(‘he foregoing opinion by Hyde, C., is adopted as the opinion of the court. 

\ll of the Judges concur, except Hays, J., absent. 


HINNENKAMP v. METROPOLITAN LIFE INS. CO. No. 30153. 
Supreme Court of Nebraska. May 27, 1938. 
279 Northwestern Reporter 784. 
1. AVOIDANCE. 


Under provision of industrial life policy that insurer might declare policy 
void if insured was not in sound health on date of issuance or had been attended 
by phvsican for any serious complaint within two years thereof, insurer was 
not required to immediately declare policy void in order to resist liability 
thereon in action commenced after death of insured. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

3. SOUND HEALTH. 

Under industrial life policy providing that insurer could declare policy void 
if insured was not in sound health on date of issuance thereof or had been 
attended by physicians for any serious complaint within two years thereof, 
beneficiary could not recover on policy if insured was actually in unsound 
health at time of issuance of policy, notwithstanding that insured did not 
know that he was afflicted with serious disease or was not in sound health at 
such time. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4, CONDITION. 


A provision of an industrial life policy that the policy should not take 
effect unless insured was in good health on date of issuance constituted a 
“condition precedent” without which there was no liability under policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

7, MEDICAL EXAMINATION. 

In action on industrial life policy providing that insurer might declare 
policy void if insured was not in sound health on date of issuance thereof, 
wherein expert testimony of insurer's physicians that insured was not in good 
health at date of issuance of the policy was not contradicted by medical testi- 
mony but evidence showed favorable report by insurer’s examining physician 
contrary to his testimony, issue as to condition of insured’s health on date of 
issuance of policy was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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8. CONSULTATION. 

In action on industrial life policy providing that insurer might declare 
policy void if insured was not in sound health on date of issuance thereof or 
had been attended by a physician for any serious complaint within two years 
of issuance, question whether insured had been treated by physician for serious 
complaint within two years of issuance of policy was for jury. 

(For other cases, see Insurance, Dec, Dig. § 668|7].) 

Syllabus by the Court. 

. Where a policy of industrial life insurance provides that, if insured is 
not in sound health on the date of issuance thereof, or has been attended by a 
physician for any serious complaint within two years thereof, the insurer may 
declare the policy void, it is not necessary that the insurer should immediately 
declare the policy void in order to resist liability when sued upon it after death 
ot insured. 

Proofs of death furnished by a beneficiary to the insurer, under such 
lien are admissible in evidence against such beneficiary as prima facie proof 
of the statements therein contained, and, when not contradicted or explained, 
may become conclusive against the right to recover on the policy. 

3. Under such a policy, the fact that the insured did not know or was not 
aware, at the time the policy was delivered, that he was afflicted with a serious 
disease or was not in sound health is immaterial, and there can be no recovery 
if the insured was actually in unsound health at such time. 

4. “A provision that a policy shall not take effect unless the insured is in 
good health upon the date of issuance is a condition precedent without which 
there is no liability under the policy.” Weddle v. Prudential Ins. Co., 130 Neb. 
744, 266 N.W. 624. 

The jury must accept the opinions of experts as conclusive only in cases 
where the evidence and facts to be deduced therefrom are undisputed and 
where there is no substantial evidence to the contrary and where the opinions 
concern questions involving a highly specialized art or science or other matters 
of which a layman could have no knowledge. Such opinions are not conclusive 
in cases where there is a conflict in the opinion of experts or where the subject 
ot discussion is on the border-line between general and expert knowledge, as 
in questions of the value of articles or real estate or service, but in such 
cases the jury may draw their own inferences from the facts, and either accept 
or reject the opinion of experts. 

» An issue presented as to the condition of insured’s health, where the 
piaintiff introduced no medical testimony to contradict the testimony of defend- 
ant’s doctors, but where there is evidence of a favorable report upon assured’s 
examination by the insurer’s examining physician, who is also an expert witness 
for defendant at the trial expressing an opinion contrary to that given in such 
report, is for the jury’s determination. 

7. Evidence examined and jeld to support the verdict of the jury. 

Appeal from District Court, Gage County; Messmore, Judge. 

Action on an industrial life policy by Pearl L. Hinnenkamp, administrator 
of estate of Lou W. Hinnenkamp, deceased, against the Metropolitan Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Beghtol, Foe & Rankin, of Lincoln, and Rinaker, Delehant & Hevelone, of 
Beatrice, for appellant. 

Jack, Vette & Lovewell, of Beatrice, for appellee. 

Heard before Goss, C. J., and Rose, Eberly, Day, Paine, and Carter, JJ., 
and Munday, District Judge. 

Munpay, District Judge. 

This action was brought by Pearl L. Hinnenkamp, administratrix, to recover 
from the defendant on an industrial life insurance policy on the life of Lou W 
Hinnenkamp, her husband. The petition is in the usual form, alleging the 
execution and delivery of the policy, the payment of all premiums due thereon, 
the death of the insured, and the furnishing of proofs of loss, and the failure 
of the defendant to pay the claim. 

Defendant joined issue by answer, alleging that the insured procured the 
policy by fraud and misrepresentation. For further defenses, it was alleged 
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that the policy contained provisions, in substance, as follows: That conditions 
precedent to the policy’s becoming effective and contained therein were that, 
if the insured is not alive or is not in sound:health on the date of the issue 
thereof, or if insured has within two years before the date of issue thereof 
been attended by a physician for any serious disease or complaint, or, before 
said date of issue, has had any pulmonary disease, or cancer, then, in any such 
case, the company may declare this policy void, and the liability of the com- 
pany in the case of any such declaration, or in case of any claim under this 
policy, shall be limited to return of premiums paid on the policy. 

In this connection it was alleged that at the date the policy was issued the 
insured was not in sound health, but was in fact suffering from cancer of the 
rectum at that time and for a considerable period prior thereto; that before the 
date of issuance of the policy the insured was attended by his physician for a 
serious disease or complaint, and in fact had a serious disease and complaint, 
to wit, carcinoma of the rectum, and had received treatment by a physician for 
this disease within a period of two years prior to said issuance, and that because 
of these reasons the policy was void. The defendant further alleged that when 
it discovered these facts it tendered to the plaintiff the return of the premiums 
paid on the policy. The reply was a general denial. 

On the issues so joined trial was had to a jury, which found generally for 
the plaintiff. Defendant has appealed to this court. 

The principal complaints of the defendant are that there is a breach of the 
conditions in the policy, viz., that the insured was not in sound health on the 
date of the issue of the policy; that within two years before the date of the 
issuance of the policy the insured had been attended by a physician for a 
scrious disease or complaint; that the assured before said date had a cancer; 
that the evidence is insufficient to sustain a verdict for the plaintiff, and that 
the plaintiff's recovery should be limited to the return of the premiums paid 
on the policy. 

[1] The appellee contends that the policy provides that the defendant may 
declare the policy void if these conditions are breached, but that it was not 
sufficient for the defendant under the provisions of the policy to tender a 
return of the premiums paid on the policy and refuse to pay after the death 
of the assured; that is, such a tender and refusal is not in and of itself a 
sufficient pleading that the policy is void. The plaintiff admitted the tender 
of the premiums by the defendant and her refusal to accept the same. The 
prevailing rule seems to be that, if the answer tenders a return of the premiums 
paid and resists the payment of the policy, it is sufficient. Popowicz v. Metro- 
politan Life Ins. Co., 114 Conn..333, 158 A. 885; Orsini v. Metropolitan Life Ins. 
Co., 154 A. 201, 9 N.J.Misc. 407; Souza v. Metropolitan Life Ins. Co., 270 Mass. 
189, 170 N.E. 62. 

|2] Appellant contends that certain admissions in the proofs of death fur- 
nished by plaintiff to defendant are conclusive against her right to recover on 
the policy. The proofs of death, being in part a death certificate by Dr. Moritz, 
were admitted in evidence against the plaintiff as an admission of the state- 
ment therein contained as to the duration of insured’s illness, and if not con- 
tradicted or explained would defeat her right to recover. Stephens v. Metro- 
politan Life Ins. Co., 190 Mo.App. 673, 176 S.W. 253. But Dr. Moritz was a 
witness at the trial and testified fully and stated that he did not know person- 
ally the deceased had cancer until 14 days before his death. We think this 
fact and the other facts and circumstances sufficiently contradict or explain 
the statements in the certificate. 

|3] Appellee also contends that as the insured did not know his condition 
at the time the policy was delivered there was no breach of the conditions. 
Whether or not the insured knew that he had or did not have a serious disease 
is immaterial in this case. There is no merit in this contention. 

[4] Also, it is immaterial that his serious condition, if any, developed 
between the time of the application and the delivery of the policy. If the 
deceased was actually afflicted with a serious disease at the time of the delivery 
of the policy, it is a defense to an action on the policy. It is the holding of 
some courts that if the serious disease arises between the application and 
delivery of the policy there can be no recovery. However, the rule in this state 
is that, if such a disease was present at the time of the delivery of the policy 
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it is fatal to a recovery. Weddle v. Prudential Ins. Co., 130 Neb. 744, 266 N.W. 
624. 

It is also contended by the appellee that Dr. Thomas had knowledge when 
he made the examination in October, 1935, of the condition of the deceased and 
therefore there was a waiver by the company of the condition above mentioned. 
There was no pleading of waiver and the case was not tried on the theory of 
waiver, and there is no evidence that Dr. Thomas was in the employ of the 
defendant at the time of the examination in October, 1935. The results of this 
examination were privileged. Stapleton v. Chicago, B. & Q. R. Co., 101 Neb. 
201, 162 N.W. 644. 


This brings us to the pivotal question in this case: Should the motion of 
the defendant for a directed verdict for it have been sustained? The answer 
to this question depends entirely on the evidence. It is undisputed that the 
agent of the defendant solicited the policy in question in September, 1935: 
that defendant’s medical examiner examined the insured on September 28, 1935: 
that the policy was delivered on October 14 following, being the date the policy 
bears; that the insured died of cancer or carcinoma of the rectum on January 
17, 1936 


The plaintiff testified in substance that her husband was a pipe fitter in the 
3urlington railroad shops for 12 years prior to October, 1934; that he was 
never sick until October, 1935, except in February, 1918, when he had an attack 
of the flu; that he never suffered ill health or bodily ailments; that he worked 
in a garage in the summer of 1935 from 8 a. m. until late at night at hard work; 
that the insured consulted Dr. Peters in September, 1935, for intestinal flu on 
two occasions; that prior to October 14, 1935, the insured was examined for 
the insurance by Dr. Thomas, who was the company doctor; that after the 
middle of October the insured became sick and she went with him to consult 
Drs. Thomas, Moritz and Wildhaber for advice and treatment; that Dr. Peters 
was not consulted by the insured in 1934; that the insured consulted Dr. Peters 
twice in September, 1935, for running off of the bowels, and that she heard the 
conversation and was present at the second consultation, and that the doctor 
made no examination and nothing was said as to the insured having a malignant 
tumor or cancer, and that the doctor at that time gave the deceased medicine; 
and that her husband worked until the middle of October, 1935: that Dr. 
Thomas, about the middle of October, 1935, told the insured and the witness 
that there was a growth of some kind in the rectum or lower colon; told them 
to see a specialist; that plaintiff and insured went in the middle of October to 
see Dr. Moritz, who told them the same as Dr. Thomas, and advised them 
to see about it; that Dr. Thomas said something should be done, then plaintiff 
and her ‘husband saw Dr. Wildhaber about November 1, 1935; that Dr. Wild- 
haber did not make a complete examination; he found a small fistula and took 
care of it, and also found colitis and gave medicine; that insured also saw Dr. 
Wildhaber several times in November following, and that in December follow- 
ing he recommended the insured to go to a hospital; that the husband weighed 
172 pounds in November and about 140 pounds at the time of his death; that 
Dr. Rush told her in January, 1936, that an X-ray showed deceased had cancer, 
and that he died after an operation by Dr. Moritz on January 17, 1936. 


Del Whitmore, an employee at the garage where Mr. Hinnenkamp worked 
during the summer of 1935, stated that the insured was engaged in heavy work; 
that he worked 9 hours a day, except on certain days when he worked extra 
hours; that an agent of the defendant solicited Mr. Hinnenkamp for insurance 
during the summer of 1935. 

Elmer Boughten testified that he was a neighbor of the assured; that he 
had seen him tor some 12 or 13 years prior to his death almost daily; that the 
iusured was a very rugged man and worked day and night in many instances 
at hard work; that he seemed the same during the summer of 1935 that he did 
prior thereto, and that after he quit working in the garage in the fall of 1935 
he worked around the yard splitting wood with an ax, 

R. L. Earnhart testified that he was a brother-in-law of the insured; that 
he had known him all his life; that the insured had worked on a farm, and 
had been with the Burlington, and had run a portable grinder, and had worked 
in Chamberlain's Garage; that he saw him several times during the summer of 
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1935, and that he seemed rugged and in good health, and that he continued in 
such condition until he quit working in the garage in the fall of 1935. 

As a part of the cross-examination of the plaintiff, she stated that a 
physician’s statement of Dr. Moritz was part of the proofs of death submitted 
by her. This statement was to the effect that the deceased had died of 
carcinoma of the rectum, and that the duration of the cause to his personal 
knowledge was 14 days prior to the date of death, but was 4 months from the 
history of the case given to him. On the reverse side of this death certificate 
is the following statement by Dr. Moritz: “May 6, 1936. I made a digital 
examination of rectum in October, 1935, and advised X-ray ex. and suggested 
Unv. Hosp. Found a lump and told him he ought to have it investigated. 
John R. Moritz, M. D.” T 

Dr. Thomas, as physician for the defendant, examined the insured, and 
after answering questions as to insured’s physical condition made the following 
certificate: “This is to certify that I personally examined at the address given 
in part A hereof the life proposed for insurance, and saw the signature at 
the end of part C on the date stated, and am of the opinion that said life is in 
good health, and that said life’s constitution is sound. I find the pecuniary 
circumstances and hygienic surroundings satisfactory and habits temperate, 
and the insurance applied for in good faith with the purpose of being continued. 
I therefore recommend that this application be accepted.” 

As a witness Dr. Thomas also stated: That he asked the routine questions 
set out in the application, and that he used the stethoscope and listened to the 
heart action of the deceased and that this was the entire examination; that 
either on October 6 or 14 Mr. Hinnenkamp consulted him privately, and that 
at that time he made a rather hurried general examination and made examina- 
tion of parts to which the deceased referred and where the pain was; that the 
deceased gave him a history of pain low in his abdomen and complained of 
having had diarrhea which he attributed to eating considerable watermelon at 
a watermelon feed some days before; that he made a digital examination of the 
rectum and used a speculum, and found attached to the wall of the rectum 
a polvpus about the size of a plum and told the patient that it was rather 
serious. He advised going to a hospital and consulting a specialist and tried 
to stress the time element. He never communicated this information to the 
defendant. Dr. Thomas stated, assuming that the phrase “sound health” 
neans legally, generally the absence of any vice or disease in the constitution 
f a serious nature or that has direct tendency to shorten life, that it was his 
opinion that the deceased was not in sound health on October 14, 1935, and 
that under that definition he was not in sound health on September 21, 1935. 

Dr. Moritz examined the deceased about the middle of October, 1935, and 
stated: That the patient complained of loss of weight, weakness and hemorrhage 
from the rectum and gave a history of having been seen by his family physician 
and treated for hemorrhoids and piles; that he made a digital examination 
which revealed the presence of a mass about three-fourths of an inch in 
diameter on the left side of the rectum; that he advised patient of the 
importance of a positive diagnosis and suggested the use of the X-ray, and 
the taking of a section of tissue for microscopic examination, and indicated 
the danger or possibility of malignancy as one of the causes of the trouble; 
that he did not see the deceased again until 1936 at the hospital and that he 
diagnosed the cause of death as ademo-carcinoma of the rectum with secondary 
metastasis with. extension to other abdominal viscera; that this was the same 
crowth that he found in the middle of October; that it was his opinion that this 
tumorous growth was present in the rectum in September, 1935, and that it 
was in some phase of growth for perhaps 8 or 10 months prior to October, 
1935. He gave the same opinion as Dr. Thomas on the sound health of the 
deceased in September and October, 1935. It was his opinion that the tumor 
was malignant in October, 1935, and he made it clear to the patient at that time 
that the condition was serious. 

Dr. Wildhaber examined the deceased about October 14, 1935. He testified: 
That he made a general physical examination and digital examination of the 
rectum of the insured; that he found a mass in the rectum and told the patient 
that it was serious at that time; that he saw the deceased again in December 
and found the same mass and told the patient that he had cancer of the rectum 
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and would advise an operation; that it was his opinion that the mass in the 
rectum had been there for a year or year and a half prior to this examination, 
Dr. Wildhaber stated that in his opinion, assuming the same definition of the 
phrase “sound health” as above set out, the deceased was not in sound health 
on September 21 or October 14, 1935. 

Dr. Peters stated: That he saw the deceased about half a dozen times as a 
patient in 1934, and in the latter part of 1934 he made the diagnosis that 
deceased had a chronic ulcerated condition of the lower bowel; that he told 
the patient about his condition; that on September 15, 1935, he again examined 
the deceased; that the patient complained of a history of cramps of the 
stomach, diarrhea, passing of blood, loss of weight and being weak, and that he 
made a general physical examination; that on the 15th or 21st of September, 
1935, he made a rectal examination of the deceased, and that the plaintiff was 
present; that he was unable to get his fingers around the entire mass in the 
rectum; that he advised the patient and his wife of the condition and they 
discussed it; that he recommended the University Hospital; that he told them 
that there was a possibility of it being a cancer; that assuming the same 
definition of the phrase “sound health,” as above set out, he was of the opinion 
that the insured was not in sound health on September 21 or October 14, 1935. 

On rebuttal plaintiff stated: That the deceased had never been treated by 
Dr. Peters in 1934; that insured had gone to Dr. Peters for treatment con- 
cerning the running off of the bowels in September, 1935, and that the doctor 
gave him some medicine, and about a week later deceased went to him for 
further treatment and complained that the medicine did not do any good; that 
Dr. Peters had made no rectal examination but said he would make the 
medicine a little stronger. 

After plaintiff made her prima facie case, the burden of proof was on the 
defendant to establish one or more of its defenses, that is, that the insured was 
not in sound health, or had been treated by a doctor for a serious complaint 
within two years, or that the insured had cancer of the rectum. Weddle v. 
Prudential Ins. Co., supra. 

As to the defenses, the trial court instructed the jury as follows: 

“The jury are instructed that the defendant in its answer alleges a second 
defense other than the defense of misrepresentation or fraud. 

“You are further instructed that the essential elements of such second 
defense, which defendant must prove by a preponderance of the evidence to 
enable it to recover thereunder, may be summarized as follows: (1) That the 
insured, Louis W. Hinnenkamp, was not in sound health on October 14, 1935; 
(2) that within two years prior to October 14, 1935, the said Louis W. Hinnen- 
kamp had been ‘attended by a physician for a serious disease or complaint; 
(3) that said Louis W. Hinnenkamp on or before October 14, 1935, had a cancer 
or carcinoma of the rectum. 

“You are further instructed that if the defendant has proved any one of 
the foregoing essential elements of its second defense, by a preponderance 
of the evidence, as pleaded in its answer, then your verdict will be for the 
defendant.” 

The jury were properly instructed as to these defenses. There is no com- 
plaint as to the instructions of the trial court. The case was, therefore, cor- 
rectly submitted to the jury unless the evidence conclusively shows the insured 
was not in sound health at the time of the delivery of the policy, or had been 
attended by a physician for a serious disease within two years prior to the 
delivery of the policy, or had cancer or carcinoma of the rectum. 

The plaintiff claims that the facts in evidence, upon each of the defenses 
pleaded, made each of those defenses questions for the jury; also, that the 
denial by the plaintiff that insured visited Dr. Peters in 1934 and the claim that 
the doctor was visited in September, 1935, only for the purpose to receive 
attention for the running off of the bowels, made it a jury question, whether 
or not insured was treated or had been attended by a physician within the two- 
year period; that the opinions of the doctors, one of whom made the examina- 
ticn of the deceased on his application for insurance, that the insured was not 
in sound health, are contradicted by the certificate of health of the defendant's 
doctor, when he made the examination on deceased’s application for insurance, 
and also by the evidence of the deceased’s robust health up to October 14, 1935, 
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and by the appearance of deceased up to that time, and by his general good 
health, and by the hard labor that he performed, coupled with the additional 
fact that no witness stated as a fact that the insured had cancer of the rectum 
in September or October or before that time, but that there was in evidence 
only opinions as to unsound health and some other conditions. 

None of the medical gentlemen testified that the insured had cancer in 
September or October, 1935, or expressed their opinion to that effect. The 
evidence is conclusive that the insured died of cancer of the rectum, but Dr. 
Moritz who performed the operation and who had examined deceased about the 
time the policy was delivered stated he did not personally know that the 
insured had such cancer until about 14 days before the death of the deceased. 
However, Dr. Moritz did testify that he was of the opinion that this tumor 
was malignant and probably was so at the date of the delivery of the policy, 
but he was not sure, and that a person might have a tumor which is harmless 
and that it would later develop into a cancer; that the type of cancer the 
decedent had was one that worked rapidly. Dr. Wildhaber stated he was of 
the opinion that the tumor had been present for a year or a year and a half 
before October, 1935. It thus appears that no doctor suggested until some 
time after the policy was delivered that the insured had cancer, but suggested 
an investigation of the tumor. Although the malignant growth developed soon 
after the delivery of the policy, this does not show, as a matter of law, that 
the insured was not in good health at the time of the delivery of the policy. 
McLaurin v. Mutual Life Ins. Co., 115 S.C. 59, 104 S.E. 327. In the last-cited 
case, paragraph 2 of the syllabus reads as follows: 

“In an action on an insurance policy, wherein the defense was presented 
that insured was not in good health at the time of the payment of the first 
premium and delivery of the policy, evidence respecting the development of 
a cancerous growth soon thereafter held not, as a matter of law, to indicate 
that insured was not at that time in good health; ‘good health’ being a generic 
expression, resting mostly in opinion.” 

Each of the doctors testified on the assumed definition of the phrase 
“sound health,” as set out above, that it was his opinion that the deceased was 
rot in sound health on September 21, or October 14, 1935. This testimony 
was not all opinion testimony, as it is based in part on facts observed and 
examination made; that is, it is not, in its entirety, a mere hypothetical ques- 
tion, as the opinions are based on facts previously observed. But these opinions 
of the doctors formed from the symptoms previously observed are not equal 
to positive statements of the facts of the existence of a serious disease or the 
want of good health at the times of the examination, or the existence of cancer 
at those times. It is a well-known fact that symptoms may and do often 
mislead, and therefore it naturally follows that such conclusions are mere 
matters of opinion. The lay testimony was all to the effect that the insured 
appeared well and was stout and vigorous until he took ill about the middle 
of October, 1935. This apparent condition of the physical system as to health 
or sickness is beyond question a matter of fact and not entirely devoid of 
evidentiary strength in view of the other evidence. 

(5. 6] It is the general rule in this state that expert evidence, even if all 
tending one way, is not conclusive upon the court and jury, but the latter may 
draw their own conclusions from the facts, notwithstanding expert opinion, 
where the subject is on the border-line between the expert and general knowl- 
edge, as in fixing the value of different articles, or of real estate or professional 
services. But when the opinion is on a highly specialized branch of medical 
service with respect to which a layman could have no knowledge, and there is 
ro substantial evidence to the contrary and there is no dispute in the expert 
testimony, it is not a question for the jury. American Nat. Ins. Co. v. Smith, 
18 Tenn.App. 222, 74 S.W.2d 1078. But in the instant case there is evidence 
to the contrary in the certificate and examination of the medical examiner, 
even though the lay testimony is disregarded. 

The appellant insists that the medical examiner did not make a thorough 
examination and never discovered this ailment in the assured. This examina- 
tion was made only about two weeks before the policy was delivered. The 
examination was by a qualified physician who appeared at the trial as an expert 
witness. However, he did make an examination and made a written report 
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answering several questions as to the insured’s physical condition, and by 
his own testimony at the trial showed that he used a stethoscope. In the 
certificate of Dr. Thomas made in September, 1935, he expressed a decided 
opinion as to the health of the assured and stated in this certificate that the 
insured’s health was good and recommended him to the company. Now the 
lips of the insured are sealed and a different opinion is expressed. The con- 
tention that the medical examiner did not make a complete examination is 
considered and examined on a similar contention made to the court in Remfry y. 
Mutual Life Ins. Co., Mo.App., 196 S.W. 775, wherein the following language is 
used (page 777): 

“In view of these examinations by defendant’s medical examiners, in which 
they found that the deceased was not suffering from the diseases now claimed 
by the defendant, the evidence on the point was contradictory, and therefore 
a jury question was presented. Buchholz vy. Ins. Co., 177 Mo.App. 683, 160 S.W. 
573 [other authorities]. ; 

“But the defendant urges that, as defendant’s medical examiner testified 
at the trial that he refrained from making a more thorough examination of 
the insured because of the latter’s answers made at the time of the examina- 
tion and in his application respecting his condition of health, for that reason 
the medical examiner did not make as careful an examination as he otherwise 
would have done, and that the latter’s report was partially based on the 
insured’s answers made at the time. 

“A similar contention was made in the case of Bruck v. Ins. Co., [194 Mo. 
App. 529] 185 S.W. [753] loc. cit. 756, and in making answer thereto the court 
said: 

“*But this affords nothing more than the basis for an argument to be 
addressed to a jury, and in no wise affects the ruling on the demurrer to the 
evidence. This testimony could by no means entirely overcome the effect of 
the certificate of the medical examiner, who had full opportunity to examine 
the insured, and who did examine him and found nothing physically wrong 
with him.’” 

[7, 8] The general rule stated above as to the weight to be given to the 
opinions of experts is applicable, and it is for the jury to pass on the question 
cf the assured’s health and whether or not he had a serious disease, and upon 
the evidence in this case we would not be warranted in concluding as a matter 
of law, that the only inference that could be drawn from the evidence is that 
the assured was not in good health or had a serious disease. It is clearly 
disputed that the insured was treated for a serious disease by a physician 
within two years before the issuance of the policy, and, therefore, that was 
also a question for the jury to determine. 

While, if we were deciding this case in the first instance, we might be 
inclined to decide the issues differently, however, this is not a sufficient reason 
for us to substitute our opinion for that of the jury and to hold that, as a 
matter of law, there was no question for the jury to decide. 

The plaintiff is allowed $150, to be taxed as costs, as attorneys’ fees for 
services in this court. 

The judgment of the district court is affirmed. 


DOLINSKI v. JOHN HANCOCK MUT. LIFE INS. CO. No. 419. 
Supreme Court of New Jersey. May 17, 1938. 
199 Atlantic Reporter 394, 

1, SURRENDER VALUE. , 

Where beneficiary requested and obtained from insurer the cash surrender 
value of life policy, and insured shortly thereafter applied for and received another 
life policy from insurer, the two policies involved separate transactions and not 
a mere continuance of insurance coverage, so that representations made in applica- 
tion for second policy, as to health of insured, etc., were material in determining 
insurer’s liability on second policy. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 
2. MISREPRESENTATION. 

Where life policy had lapsed and beneficiary therein had obtained cash surren- 
der value, and shortly thereafter insured applied for another policy, and application 
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represented that insured was in sound health, etc., but insured had in fact been 
taking treatments from physician for heart ailment, from which he died in a few 
months, insurer was not liable on second policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. SOUND HEALTH. 

Where insured, who had been receiving treatments from physician for heart 
ailment, applied for life policy and application contained representations of insured 
that he was in sound health, etc., even if application was signed in blank and 
afterwards filled in by agent from information supplied by insured and beneficiary, 
such fact was no evidence of fraud of the agent so as to enable beneficiary to 
recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4, APPLICATION. 

In action on life policy, where insured, prior to time of application for policy, 
had been receiving treatments from physician for heart ailment, from which 
insured subsequently died, the application, which contained representations of 
insured as to sound health, etc., should have been admitted on issue of insured’s 
fraud in obtaining policy. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

5. APPLICATION. 

In action on life policy, application for which contained representations of 
insured that he was in sound health, etc., testimony of physician who had been 
treating insured for heart ailment, which ailment caused insured’s death, should 
have been admitted on the issue of insured’s fraud in procuring the policy. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from District Court, Bergen County, Fourth Judicial District. 

Action by Agnes Dolinski against the John Hancock Mutual Life Insurance 
Company, a corporation, to recover on a life policy issued by defendant. Judg- 
ment for plaintiff for $350, and defendant appeals. 

Reversed. 

Argued January term, 1938, before Case, Donges, and Porter, JJ. 

Drewen & Nugent, of Jersey City (John Drewen, of Jersey City, of counsel), 
for appellant. 

William H. J. Ely, of Rutherford (C. Conrad Schneider, of Englewood, of 
counsel), for appellee. 

_ Porter, Justice. 

The plaintiff is the named beneficiary in a policy of insurance issued by the 
defendant on the life of Stanislaw Slomienski, her father. The policy was issued 
on December 16, 1936, and provided for the payment to the plaintiff of the sum 
of $350 upon satisfactory proof of the death of the insured. He died on February 
24, 1937. This action is to recover the sum claimed to be due under the policy. 

The trial court sitting without a jury found for the plaintiff for the amount 
claimed, and from that judgment the defendant appeals. 

It appears that there was in existence another policy of the defendant on the 

life of Slomienski which had been issued some years previously. The plaintiff 
was also named as beneficiary in that earlier policy. The premiums on the policy 
had not been paid and it had lapsed on February 12, 1936. The weekly premium 
of the first policy was 75 cents per week, and on the second policy 50 cents per 
week. It does not appear in what amount the first policy was written. Not- 
withstanding the lapsing of the first policy, it had certain extended period of 
coverage, and had certain cash surrender value. 
_ Under date of November 27, 1936, the plaintiff wrote the defendant asking 
for payment of the cash surrender value of the first policy, Exhibit D—5. In 
pursuance therewith the defendant issued its check to plaintiff for the sum of 
$101.10 under date of December 8, 1936, Exhibit D—3, and received her receipt 
therefor, dated December 1, 1936, which was also signed by the insured. 

Under date of December 7, 1936, the application was signed by Slomienski for 
the new policy which was issued December 16, 1936. In that application representa- 
tion is made that the applicant was: (1) In sound health; (2) that he was free 
from all physical defects and infirmities; (3) that he had not, within the five 
years previous thereto, had any sickness, injury, or surgical operation; and (4) 
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that he had not, within the previous five years, received treatment in any hospital, 
dispensary, sanitorium, or other institution. The applicant certified that the 
representations were true, and made for the purpose of inducing the defendant 
to issue the contract of insurance. This application was not attached to the policy 
nor therein referred to. 

The defense offered in evidence this application to show that fraud was prac- 
ticed in the procuring of the policy, claiming that untrue statements had been given 
as to the condition of health of the applicant. 

The defense also offered in evidence, for the same purpose, testimony of the 
physician in Brooklyn taken de bene esse to show that he had been treating the 
insured for a serious heart condition which finally caused his death, and that such 
treatments had been given from September, 1936, until death, and that he had 
from the first treatment fully acquainted the patient and members of his family 
with the nature and seriousness of the disease. 

This testimony was conditionally received and later rejected. 

[1, 2] The apparent theory of the trial court in deciding the case was that 
it was the intention of the parties to continue insurance coverage on the life of 
the insured, and to substitute the new policy for a lesser amount for the older policy 
and at lower cost, that it was all one inseparable transaction, and that the agent 
represented the defendant with full authority to consummate the entire transaction. 
Consequently, the condition of health of the insured at the time of the issuing 
of the policy or representation made by the insured at that time were immaterial 
and irrelevant. 

In that view we do not concur. 

The undisputed fact is that the first policy had lapsed. While under it the 
insured had certain rights of extension period coverage and cash surrender value, 
none the less, there appears in the case no evidence of any rights which the bene- 
ficiary, the plaintiff herein, was deprived of by the action of the agent, assuming 
it to be true that he so acted in inducing the insured and beneficiary in canceling 
the contract and accepting the surrender value. He could not have had the policy 
reinstated for the reason that he could not have shown his insurability because 
of his then physical infirmity. Nor is there any evidence that the agent knew 
of the serious illness of the insured, and yet the finding in effect means that the 
court found that the agent was guilty of improper conduct, that he had taken 
advantage of the plaintiff, or the insured, or both of them—in other words, that 
he had acted fraudulently. 

[3, 4] About the only matter in dispute between the plaintiff and the agent 
is as to whether the application was signed in the presence of the agent or not. 
He says that it was and that he filled in the answers to the questions therein at 
that time in the home of the plaintiff from information given him by the applicant. 
Whereas, the plaintiff and her husband say that the applicant was not present 
in the home of the plaintiff, but that the application was signed by him in blank 
in Brooklyn and afterward filled in by the agent from information supplied by 
the plaintiff at her home. Assuming that the plaintiff is correct in that respect 
that does not make the application any the less a proper application nor is it 
any evidence of fraud on the part of the agent. Moreover, had the application 
been received in evidence, examination of it might have shown in greater detail 
and certainty the circumstances of its signing and preparation. That it was evi- 
dential on the material issue of fraud there can be no doubt. Prudential Insurance 
Co. v. Niland, 111 N.J.Eq. 347, 162 A. 605, 93 A.L.R. 369: Brunjes v. Metropolitan 
Life Insurance Co., 91 N.J.L. 296, 102 A. 693: Duff v. Prudential Insurance Co., 
90 N.J.L. 646, 101 A. 371. 

[5] The testimony of the physician was also clearly material and_ relevant 
on the issue of fraud. 

It follows that the verdict must be reversed. 


ROSENTHAL v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 
Supreme Court, Appellate Division, Second Department. May 13, 1938. 
4 New York Supplement (2d) 202. 
AGE OF INSURED. 
In beneficiary’s action on life policies, where insurer raised partial defense 
that insured was four years older than appeared in applications for policies, 
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a judgment in previous action by insured against insurer to recover “before 
age 60” disability benefits, in which insured’s age was not adjudicated, was 
not res judicata as to question of age so as to estop insurer from raising the 
partial defense. 

(For other cases, see Insurance, Dec. Dig. § 290.) 

Appeal from Special Term, Kings County. 

Action by Anna Rosenthal against the Equitable Life Assurance Society 
of the United States to recover proceeds of five life policies issued by defend- 
ant. From an order granting plaintiff's motion for partial summary judgment 
and from judgment entered thereon, defendant appeals. 

Reversed, and motion denied. 

Argued before Lazansky, P. J., and Hagarty, Davis, Johnston, and Taylor, 


JJ. 

James D. Ewing, of New York City, for appellant. 

Samuel W. Sherman, of New York City, for respondent. 

Hacarty, Justice. 

A partial defense to an action for the proceeds of five insurance policies 
on the life of Max Rosenthal, deceased, is that Rosenthal was in fact four 
years older than appears from the date of his birth as stated in his applications 
for such insurance, namely, July 10, 1874. Plaintiff has secured partial judg- 
ment for the sums of money as to which there is no dispute, and now contends 
that the question of the age of the insured was the subject of a prior adjudica- 
tion between the parties which is conclusive of that issue in the present litiga- 
tion. 

Four of the five policies contained disability benefit provisions of two 
types, namely, for disability occurring prior to the anniversary of the policy 
upon which the insured’s age at nearest birthday is sixty and for disability 
incurred after age sixty. In June, 1934, the insured notified the company of a 
claim for disability benefits under each of the four policies and claimed that 
the disability commenced as of the 18th day of March, 1934. One of the 
policies, No. 3,107,609, had been issued on or about the Ist day of February, 
1923. Accepting the date of birth as stated in the application, the defendant 
maintained that, inasmuch as the insured had arrived at the age of sixty on the 
10th day of July, 1934, the disability arose after the anniversary date of this 
policy nearest such event, and that thereunder the insured was not entitled to 
the before age sixty benefits. The insured brought action on that policy to 
recover the before age benefits, and judgment in the Municipal Court for 
defendant was reversed by the Appellate Term and judgment granted plaintiff. 
The order of the Appellate Term was affirmed by this court, and on appeal 
to the Court of Appeals the judgment entered on the order of this court was 
affirmed. Rosenthal v. Equitable Life Assurance Society of the United States, 
247 App.Div. 755, 285 N.Y.S. 555, affirmed without opinion, 273 N.Y. 522, 6 
N.E.2d 609. 

The present action, of course, is under a different claim, and the judgment 
in the former action, if applicable at all, would simply operate to estop defend- 
ant from putting in issue a material fact which had been judicially determined. 
The authority of Hollenbeck v. AZtna Casualty & Surety Co. of Hartford, Conn., 
2215 App.Div. 609, 214 N.Y.S. 402, affirmed without opinion, 243 N.Y. 540, 154 
N.E. 596, is, therefore, without application, as the second action in that case 
was brought to recover for the same liability that was the subject of a prior 
action wherein the complaint had been dismissed by a judgment that did not 
recite that such dismissal was without prejudice. The former judgment, 
therefore, served as a bar to the commencement of a new action. 

It will be observed, however, that in the case we are reviewing the age 
ot the decedent was not placed in issue in the former action. The question 
there decided was purely one of law, upon conceded facts, as to the manner in 
which the language of an insurance policy should be construed with respect 
to disability benefits. The age of the insured was not litigated and determined 
in the former action, and so the doctrine of estoppel is inapplicable. Marine 
Transit Corp. v. Switzerland General Ins. Co. of Zurich, 263 N.Y. 139, 188 N.E. 
281; United States Fidelity & Guaranty Co. v. McCarthy, 8 Cir., 33 F.2d 7, 9, 
70 A.L.R. 1447, certiorari denied, 280 U.S. 590, 50 S.Ct. 38, 74 L.Ed. 639. 





760 The Insurance Law Journal, Vol. 91 | Sept., 1938 


The order granting plaintiff's motion for partial summary judgment and 
the judgment entered thereon should be reversed on the law, with $10 costs 
and disbursements, and the motion denied. 

Order granting plaintiff's motion for partial summary judgment and judg- 
ment thereon reversed on the law, with $10 costs and disbursements, and 
motion denied. All concur. 


DU BOFF v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court, Appellate Term, First Department. April 28, 1938. 
e 4 New York Supplement (2d) 215. 
AGE. 


Where insured was 65 years old at time policies were procured, and death 
did not occur as a result of bodily injury sustained solely through external, 
violent, and accidental means prior to assured’s attainment of the age of 70, 
plaintiff was entitled to recover a computed adjusted amount based on the 
10-year difference in age. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Noonan, J., dissenting. 

Appeal from City Court of New York, Trial Term. 

Action by George Du Broff against the John Hancock Mutual Life Insur- 
ance Company. From a judgment of the City Court of the City of New 
York, County of New York, in favor of plaintiff, defendant appeals. 

Modified, and affirmed as modified. 

Argued April term, 1938, before Hammer, Shientag, and Noonan, JJ. 

Tanner, Sillcocks & Friend, of New York City erbert F. Garrick of 
New York City, of counsel), for appellant. 

Samuel J. Du Boff, of New York City (Arthur J. Homans, of New York 
City, of counsel), for respondent. 

Per Curiam. 

The documentary evidence clearly shows that the deceased was 65 years 
of age at the time the policies were procured. The evidence further shows 
that death did not occur as a result of bodily injury sustained solely through 
external, violent, and accidental means prior to the assured’s attainment of the 
age of seventy. Plaintiff therefore is entitled to recover the sum of $352.86, the 
computed adjusted amount, based upon the 10-year difference in age. 

Judgment modified by reducing the same to $352.86, with interest and costs, 
and, as modified, affirmed. 

Hammer and Shientag, JJ., concur. 

Noonan, J., dissents. 


WOLTIN v. METROPOLITAN LIFE INS. CO. 
Municipal Court of City of New York, Borough of Queens, Fifth District. 
April 9, 1938. 
4 New York Supplement (2d) 296. 
1. INTRODUCTION OF POLICY. 

In actions by insured for disability benefits under life policies, insured 
made out a prima facie case by introducing the policies. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. AGE. 

In actions for disability health benefits under life policies, wherein insurer 
contended that no benefits were owing because insured had understated his 
age, prima facie case made out by insured by introducing the policies was 
overcome by exhibits consisting of certificates of citizenship, certificates of 
voting record, and renewal applications for chauffeur’s license, wherein insured 
stated his age as contended by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

HALSTEAD HERE 

Actions by Hyman Woltin against the Metropolitan Life Insurance Company 
for payment of disability health benefits to the plaintiff, wherein the defendant 
set up the defense that the plaintiff had misstated his age in the policies and that 
they had overpaid the plaintiff a sum greater than disabilities sued for. 





provis 
action: 
as fol! 
No. 3, 
In 
as Ma 


purché 


Actior 
“ 


It 
has Oo 
month 
date | 
of all 
ment 


I 


Life | Woltin v. Metropolitan Life Ins. Co. 761 


Judgment dismissing each complaint on the merits. 

Goldberg & Propper, of Rockaway Beach (Goldstein & Goldstein, of New 
York City, of counsel), for plaintiff. 

Henry C. Frey, of Jamaica, L. I., for defendant. 

Morris, Justice. a 

The defendant in these actions issued three policies of life insurance containing 
provisions for the payment of disability health benefits to the plaintiff. Separate 
actions have been brought to recover disability benefits on each of these policies 
as follows: Action No. 1, policy 5822994-A; action No. 2, policy 6018034-A; action 
No. 3, policy 6616354-A. 

In applying for the policies in each instance, the plaintiff gave his birth date 
as March 15, 1885. In accordance with the age given, the amount of insurance 
purchased is as follows: Action No. 1, $5000; action No. 2, $10,000; action No. 3, 
$8,000. 

The policies in suit herein each contain the following provision: 

“(a) if the age of the insured has been misstated, the amount payable hereunder 
shall be such as the premiums paid would have purchased at the correct age.” 

The plaintiff contends that he stated his correct age in each of the policies 
in suit, while the defendant claims that although it recognized the plaintiff’s 
disability within the policy terms in 1932 and paid benefits thereon to September 
21, 1935, it then discovered that the plaintiff had misstated his age in that he had 
been born on March 15, 1878, instead of 1885, a difference of seven years. 

It is stipulated by the parties that if the plaintiff’s correct birth date is 1878 
and not 1885, the face amount of the policies, and the monthly disability rate would 
he as follows: 

Face Amount Monthly Benefit 
Action No. $3,750.85 $37.51 

. “ 7,501.71 75.02 

, ” t 5,929.37 59.29 

It is further stipulated that if the correct birth date is 1878, then the defendant 
has overpaid the plaintiff as of September 21, 1935, a sum greater than the nine 
months’ disability sued for in each action. Therefore if the plaintiff’s true birth 
date is 1878, the amounts paid to the plaintiff by the defendant are full payment 
of all sums due under the policies and the defendant at the time of the commence- 
ment of each of these actions owed the plaintiff nothing. 

The question of fact to be determined by the court is the true or correct birth 
date of the plaintiff, 1878 or 1885. 

In substantiation of plaintiff's contention that the true or correct birth date 
is 1885 is (a) the plaintiff’s statement contained in his application for each policy 
as follows: Action No. 1, May 14, 1929; action No. 2, September 13, 1929: action 
No. 3, October 6, 1930: (h) the plaintiff took the stand in his own behalf and 
testified that he would be fifty-three on March 15, 1938. 

[1] If that was all there is to the record, “judgment plaintiff” could be easily 
written. Campanaro v. Prudential Ins. Co. of America, 235 App.Div. 702, 255 
N.Y.S. 704. A summary of the olaintiff’s testimony presents an interesting story 
—that he was born in Bobroisk, Russia, and came to America in 1906 with his 
wife, who is still alive, sailing from Liverpool in the Northland; that he was 
married when he was twenty years old and was married one year before he came 
to America: that at the time he left Russia, military service was obligatory hetween 
the ages of twenty and twenty-one, but that he did no military service at all: that 
he was twenty-one years old when he arrived in America and gave age twenty-one 
‘o the shipping authorities and to the Immigration Bureau; that he became a 
citizen about nine or ten vears after he came to this country; procuring his 
citize nship papers in November, 1915. 

The defendant offered in evidence, to which there was no objection, a paper 
known as a certificate of citizenship issued to the plaintiff by the Department of 
Labor. The first part of the certificate is an application signed by the plaintiff 
reading in part as follows: 

“Personal description of holder as of date of issuance of this certificate: age 
56 vears: sex male,” etc. “TI certify that the description above given is true and 
that the photograph affixed hereto is a likeness of me.” 


“Hyman Woltin 


“Complete and true signature of holder.” 
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On this same exhibit as a result of the application of and certification by the 
plaintiff over his signature the Department of Labor on October 2, 1934, issued 
the new certificate of citizenship stating that the plaintiff was “naturalized by the 
United States District Court for the Eastern District of Pennsylvania at Philadelphia 
on November 4th, 1915.” 

It is apparent that the plaintiff as part of the application certifies as to his 
identification marks—such as age—that he was fifty-six years of age in 1934, sex, 
color, complexion, height, etc., and having been properly identified on his own 
certification, the Department of Labor issued the certificate of citizenship. 

Four certificates of the Board of Elections of the city of New York were 
offered and marked in evidence, the plaintiff not objecting, showing that plaintiff 
had his first vote in 1920; that he was naturalized October 4, 1915, that he reg- 
istered October 8, 1920, and gave his age as forty- one; that when he registered 
October 13, 1928, he gave his age as forty-nine; that when he registered October 
11, 1929, he gave his age as fifty; and that when he registered October 12, 1932, 
he gave his age as fifty-three. Two photostatic copies of the plaintiff's renewal 
snellaation for a chauffeur’s license were received in evidence which show that 
the plaintiff in his application for 1934-1935 and again in his application for 
1936-1937 gave as the date of birth March 15, 1878. 

The plaintiff was thereafter recalled by his attorney and offered as an explana- 
tion to the above admissions as to age contained in the aforesaid exhibits the fol- 
lowing testimony—that he “told the Immigration Bureau I am 21 years old, my 
right age,” and later, “because I was older at that time, I gave the Immigration 
Bureau older than I was”—“I gave them about seven years older,” and that he 
“carried that age through when” he made application for citizenship and he did 
the same thing on the applications for his chauffeur’s license and the same thing 
each vear he voted. 

This testimony at least eliminates any question that the exhibits, id est 

certificate of citizenship, four certificates of voting record, and two renewals of 
chauffeur’s licenses, incorrectly stated as a fact any statement made by the plaintiff. 
These exhibits are proof of the fact that whatever information as to age is 
contained in each one of them was given by the plaintiff himself. 

The plaintiff concedes therefore by his explanation that he has not on every 
occasion told the truth as to his true or correct birth date. He admits that on 
more than ten occasions he contended his true birth date is 1878, when he sailed 
for America, when he arrived in America, when he applied for citizenship, when 
he became a citizen in November, 1915, when he had his first vote in 1920 and 
registered in 1920, when he registered in October, 1928, in October, 1929, and 
in October, 1932: when he applied to the Department of Labor for a new certificate 
of citizenship in October, 1934, when he applied for the renewal of his 1934-1935 
and 1936-1937 chauffeur’s license. 

The chauffeur’s renewal applications in evidence contain the .following signif- 
icant language : 

“Warning: Any person making a false statement in an application for registra- 
tion, or in the above application for a license, or in any proof or statement in 
writing in connection therewith, * * * shall be guilty of a misdemeanor, pun- 
ishable hv a fine of $500.00 or imprisonment for one vear, or both, and by revoca- 
tion of license. 

The plaintiff therefore would have it understood and wants the court to 
helieve that (a) on over ten occasions and in some instances under oath he know- 
ingly and intentionally stated a material fact incorrectly, to wit, his age; (b) that 
when he stated his correct or true birth date as 1878 on each such occasion whether 
orally or in writing and over his signature or certification it was knowingly false 
and untrue: (c) that having made a false statement in his applications for a 
chanffeur’s license he was guilty of a misdemeanor. 

The age of the plaintiff was a necessary part of the information required by 
the steamship company, the passport and immigration authorities, and the citizens ship 
bureau. The plaintiff's age would appear to be material, when leaving his own 
country, embarking from England, and arriving in the United States. The court 
ma\ infer, in view of the testimony as to his entry in this country, that he came 
here legally, after complying with the requirements of his native land, the land 
from which he sailed and the land of his adoption. Military service was obligatory 
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between the age of twenty and twenty-one, but, according to his own story, he did 
no military service at all, arriving in this country when he was twenty-one, having 
been married at the age of twenty, and yet there is no testimony that he left or 
fed from Russia avoiding military service. The court may infer that he could 
not therefore have arrived in the United States when he was twenty-one years 
old. 

[2-4] In the opinion of the court the prima facie case made by the plaintiff 
by the offering of the policies in evidence (Campanaro v. Prudential Insurance 
Co. of America, supra) has been overcome by the documentary evidence offered 
by the defendant, to the effect that the age of the plaintiff was seven years greater 
than that stated in each policy. The statements of the plaintiff made to the various 
public authorities, passport, immigration, citizenship, election, license, at a time 
when no motive for falsifying existed or appeared to exist, that his correct birth 
date is 1878, is accepted by the court as the correct statement of the fact. Each 
written instrument signed or the information therein supplied by the plaintiff is 
documentary evidence. Documentary evidence may be any written instrument to 
which the plaintiff did or did not affix his signature and from which written instru- 
ment evidence material to the issues is supplied. A public document is one record- 
ing facts which may have been inquired into or taken notice of for the benefit of 
the public by an agent authorized and accredited for the purpose.” 22 Corpus 
Juris 791, note 14. Public documents may include records generally, registers of 
hirths, baptisms, marriages, deaths, and other registers, such as immigration, cit- 
izenship, election, and license. 

In Hartshorn v. Metropolitan Life Insurance Company, 55 App.Div. 471, 67 
N.Y.S. 13, the court held that a record of baptism kept by the Rector of Trinity 
Church in Saugerties pursuant to the canons of the Protestant Episcopal Church 
in the United States, together with certain testimony of decedent’s. sister identifying 
the party named in the record of baptism, constituted prima facie evidence of 
the identity of the deceased and of the fact that she was living on the date set 
forth in the record and raised a presumptioi as to the identity and the date. 

To rebut the presumption raised by the various public documents marked in 
evidence, the plaintiff submitted the testimony of Abraham Katine, a second cousin 
of the plaintiff who testified that he does not know when plaintiff was born; that 
he went in the army when he was twenty and left the army at twenty-three years 
of age, about January, 1898, and that abous« a month or six weeks thereafter he 
was called in at that time for a confirmation or bar mitzvah by plaintiff’s father; 
that in the Jewish faith a hov is bar mitzvah at thirteen years of age and the 
witness testified at the time of the trial he was sixty-three years old. He testified 
further that if the boy is past thirteen vears of age he cannot say if they have 
the ceremony of bar mitzvah or not, but as a rule they do it when they are thirteen 
vears old; that he remembers when the plaintiff was a baby for two years and 
at that time the witness was ten or eleven or fifteen years of age: and finally, 

“Plaintiff's Counsel: Did you ever hear of a Jewish boy har mitzvahed at 
the age of 20? : 

“The Witness: No, never, can’t say.” 

The testimony of the witness Katine is entitled to but little weight and is 
not reasonably strong and convincing as to what is the real age of the plaintiff. 

In Hartshorn v. Metronolitan Life Insurance Company, supra, the information 
contained in the record of baptism was supplied hv some person other than the 
one identified. In the instant case, the information as to plaintiff’s correct birth 
date contained in public documents was supplied by the plaintiff himself and in 
some instances signed by him. 

Upon a consideration of the whole case, | am of the opinion that the pre- 
sumption raised by the certificate of citizenship of the Department of Labor, the 
four certificates of the Board of Elections of the city of New York, the two 
applications for renewal of chauffeur’s license, and other testimony adduced 
during the trial that the plaintiff was born March 15, 1878, was not overcome by 
sufficient evidence to permit a finding that the plaintiff was born March 15, 18835. 

Incgrent for defendant dismissing each complaint on the merits. 
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KAPLAN v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Supreme Court, Appellate Division, First Department. May 27, 1938. 
4 New York Supplement (2d) 758. 
MISREPRESENTATION. 

_ Evidence establishing misrepresentation by insured in application for life 
policies in stating that he had never suffered from heart disease and that he 
had consulted only one physician in preceding five years, during which he had 
consulted a heart specialist who prescribed medicine used for treatment of 
heart disease, precluded recovery in suit on policies. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Trial Term, New York County. 

Action by Pearl Kaplan against the Equitable Life Assurance Society of 
the United States to recover upon two policies of life insurance. From a judg- 
ment of the Supreme Court, New York County, in favor of the plaintiff after 
a trial at the Trial Term without a jury, the defendant appeals. 

Judgment reversed, and complaint dismissed. 

Argued before Martin, P. J., and Untermyer, Dore, Cohn, and Callahan, JJ. 

Alexander & Green, of New York City (Peter C. Mann, of New York City, 
of counsel), for appellant. 

Goldstein & Goldstein, of New York City (David Goldstein of New York 
City, of counsel; Thomas Gold Frost, of New York City, on the brief,) for 
respondent. 

Per Curiam. 

The finding of the trial Judge that the insured had not suffered from heart 
disease previous to the application for the policies and that, accordingly, the 
representation in paragraph 6 of the application, to the effect that the insured 
had never had or been treated for any disease or disturbance of the heart, 
was true, is against the weight of the evidence. Furthermore, the uncon- 
tradicted testimony of Dr. Silbert, a specialist in diseases of the heart, so far 
as competent (Klein v. Prudential Ins. Co. of America, 221 N.Y. 449, 117 N.E. 
942), establishes that he was consulted by the insured within the period of five 
years referred to in paragraph 9 of the application for the policy. It was also 
established by Dr. Silbert’s prescription, that on the occasion of the consulta- 
tion he prescribed for the insured metaphyllin tablets, a medicine used for the 
treatment of diseases of the heart. This misrepresentation of the insured 
would alone require the reversal of the judgment in favor of the plaintiff and 
the dismissal of the complaint. Travelers Ins. Co. v. Pomerantz, 246 N.Y. 63, 
158 N.E. 21: Anderson v. AStna Life Ins. Co., 265 N. Y. 376, 193 NE. 181. 

The judgment should be reversed with costs and the complaint dismissed 
with costs. 

Judgment unanimously reversed with costs and the complaint dismissed 
with costs. Settle order on notice. 


MUNDEN v. METROPOLITAN LIFE INS. CO. No. 30. 
Supreme Court of North Carolina. May 4, 1938. 
196 Southeastern Reporter 872. 
1. DECLARATION. 

In action to recover double indemnity under life policy, evidence that 
between conclusion of football game at 4:15 o’clock p. m., in which insured had 
participated, and time he lapsed into unconsciousness, about 8:30 o’clock p. m., 
insured stated he felt bad, was admissible. 


(For other cases, see Insurance, Dec. Dig. § 659[1].) 


Barnhill, J., dissenting. 

Appeal from Superior Court, Pasquotank County; J. Paul Frizzelle, Judge. 

Action by Elizabeth C. Munden, by her next friend, Mrs. Bessie W. Cohoon, 
against the Metropolitan Life Insurance Company, to recover double indemnity 
on a policy issued on the life of John Rex Munden, deceased. Judgment for 
plaintiff, and defendant appeals. 

No error. 

Worth & Horner, of Elizabeth City, for appellant. 

M. B. Simpson and John H. Hall, both of Elizabeth City, for appellee. 

ScHENCK, Justice. 
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This is an action to recover double indemnity on a policy of insurance 
issued by the defendant upon the life of John Rex Munden, containing a 
provision, inter alia, as follows: The defendant “hereby agrees to pay to the 
beneficiary or beneficiaries of record under said policy, in addition to the 
amount payable according to the terms of said policy, the sum of $1,000 upon 
receipt, at the Home Office of the Company in the City of New York of due 
proof of the death of the insured, as the result, directly and independently 

i all other causes, of bodily injuries, sustained solely through external, violent 
and accidental means. * * * ” 

The defendant has paid into court for the benefit of the plaintiff, wife of the 
insured and the person to whom the benefits under the policy had been changed, 
“the amount payable according to the terms of the policy,” but has denied its 
liability for an additional amount due to the death of the insured resulted from 
external, violent, and accidental means. 

The issues submitted and answers made thereto are as follows: 

“1. Did John R. Munden on, or about the Ist day of January, 1937, come 
to his death as the result, directly and independently of all other causes, of 
bodily injuries sustained solely through external, violent and accidental means? 
A. Yes. 

"a In what sum, if any, is the defendant indebted to the plaintiff? A. 


It was agreed that the court might answer the second issue in the event 
that the first issue was answered in the affirmative. 

Upon the verdict the court entered judgment for the plaintiff for the sum 
i $1,000.00 and interest, from which defendant appealed. 

All of the assignments of error relate to the rulings of the court upon the 
admission of the evidence offered by the plaintiff. 

The plaintiff s evidence tended to show that the insured participated in a 
foot-ball game on the afternoon of January 1, 1937; that he received bodily 
injuries in the course of the game, that at the conclusion of the game, about 
4:15 o'clock p. m., he walked seven or eight blocks from the foot-ball field 
to the dressing room, that during this walk and at the dressing room he said 
he “felt bad” and was complaining, and that soon after leaving the dressing 
room he still complained of feeling bad; that about 7:30 or 8:00 o'clock p. m. 
he went to his room and complained of feeling bad and soon asked that a physi- 
cian be called; that when the physician arrived about 9 o’clock he was dead. 
The evidence further tended to show that upon an autopsy it was found that 
he died from “an embolus that blocked the artery, the left auricle of the heart.’ 

[1, 2] The first group of assignments of error are to the admission, over 
bjection, of the testimony of the witnesses to the effect that between the time 
of the conclusion of the game, about 4:15 o’clock p. m., and the time he lapsed 
into unconsciousness, about 8:30 o’clock p. m., the insured stated he was 
feeling bad, or words to that effect. Illustrative of the evidence assailed by 
this group of assignments is the following: “Question: Tell us, in substance, 
what he said, if anything, between the field, playing field, and the dressing 
room as you walked along? Answer: He said he felt bad.” These assignments 
if error cannot be sustained. “It is very generally held that, when the physical 
condition of a person is the subject of inquiry, his declarations as to his present 
health, the condition of his body, suffering and pain, etc., are admissible in 
en Howard v. Wright, 173 N.C. 339, bottom of page 342, 91 S.E. 1032, 
1033. 

_ [3] The second group of assignments of error are to the admission, over 
objection, of the testimony of a witness to the effect that about 1% hours 
before his death the insured stated “he thought somebody had kneed him or 
something” and “I got knocked on the chest’ and to permitting a witness 
to answer a hypothetical question embodying these statements. If the trial 
judge erred in admitting the evidence assailed by these assignments such 
error was cured by his subsequently striking such evidence from the record. 
here appears in the record the following: “Immediately after the convening 
¥ Court after the noon session the Court instructed the jury: ‘Gentlemen of 
the jury, this morning I admitted in evidence, over the objection of counsel 
tor the defendant, testimony as to statements or declarations made by John 
Rex Munden, one to the effect that someone had kneed him in the football 
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game and another to the effect that he had received a blow in the chest, or 
about the body. Upon reflection, I do not think that testimony, evidence of 
those declarations is admissible and I now strike it from the record and ask 
you gentlemen not to consider it as testimony now, and I also instruct you 
gentlemen to disregard and not consider the testimony of Dr. Bailey given 
at the morning session, in answer to hypothetical question asked by counsel 
for plaintiff to the effect that in his opinion the cause of the embolus was due 
to some blow received during the football game.’” 

[4] When the trial judge instructs the jury that certain evidence introduced 
is withdrawn, and they shall not consider it in their deliberations, the admission 
of such evidence will not be held for error. Ferebee v. Norfolk R. R. Co., 167 
N.C. 290, 83 S.E. 360; Raulf v. Light Co., 176 N.C. 691, 97 S.E. 236. 

[5] The third group of assignments of error are to the admission in evi- 
dence, over objection, of the testimony of a witness as to what is meant in 
football parlance by “kneed him.” If this evidence was not stricken out by 
the court it was rendered meaningless and harmless by striking out of the 
evidence as to the insured’s statement as to being kneed, and these assign- 
ments cannot be held for reversible error. 

[6] The appellant assigns as error the admission in evidence, over objec- 
tion, of testimony of a witness to the effect that the insured said a short time 
before he died “If I ever play in a football game again, I hope somebody kicks 
me.” This testimony was by the same witness who testified as to insured’s 
statements relative to having been “kneed” and “struck on the chest” and 
with the latter testimony being stricken from the record the former was 
rendered meaningless and harmless. 

|7| The appellant’s assignments of error which relate to the hypothetical 
question propounded to and answered by an expert witness, a physician, are 
untenable. While the evidence was conflicting, there was evidence upon which 
to base the hypothesis that the insured “received a blow by reason of an 
opposing player falling upon him while he was on his back and that he was 
assisted from the field, and did not play any more during the game.” While 
the witness’ answer to the hypothetical question manifests some hesitancy, it 
is to the effect that the embolus, which he had theretofore testified he had 
found, upon an autopsy, to have caused the insured’s death, was, in his 
opinion, due to a blow received in a football game. 

The case was submitted to the jury upon a charge to which no exceptions 
were taken. There was no demurrer to the evidence. We find no prejudicial 
error in the ruling of the court upon the admission of the evidence. The judg- 
ment therefore must be affirmed. 

No error. 

Barnhill, J., dissents. 

Seawell, J., took no part in the consideration or decision of this case. 


MAGYAR v. PRUDENTIAL INS. CO. OF AMERICA. 
VIDA v. METROPOLITAN LIFE INS. CO. Nos. 26862, 26863. 
Supreme Court of Ohio. May 11, 1938. 
15 Northeastern Reporter (2d) 144. 
1, SOUND HEALTH. f 

In action on life policy, whether insured was in sound health at time of 
execution of contract of insurance was for the jury upon conflicting evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Williams and Myers, JJ., dissenting in part. 

Appeals from Court of Appeals, Lorain County. 

Separate actions upon life policies by Mary Magyar, administratrix, against 
the Prudential Insurance Company of America; and by Anna Vida, administratrix, 
against the Metropolitan Life Insurance Company. Judgments for the respective 
defendants were affirmed by the Court of Appeals, and the plaintiffs in each 
case appeal.—[Editorial Statement. ] 

Judgment for the Prudential Insurance Company of America affirmed, and 
judgment for the Metropolitan Life Insurance Company reversed. 

The decision of these cases is announced together because of the similarity 
of the question involved. ; 

Both cases originated in the court of common pleas of Lorain county, where 
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the plaintiff in each case sought to recover the sum of $500 on a policy of insurance 
issued by the defendant companies. 

The Prudential insurance policy which was issued March 7, 1932, upon the 
life of Joseph Magyar, who died May 29, 1932, contained a provision as follows: 
“This policy shall not take effect if the insured die before the date hereof, or if 
on such date the insured be not in sound health. but in either event the premiums 
paid hereon, if any, shall be returned.” 

The Metropolitan policy which was issued on July 15, 1935, upon the life of 
John Lenger, who died August 18, 1935, contained a provision, the pertinent 
portion of which is as follows: “If, the insured is not alive or is not in sound 
health on the date of issue hereof, * * * the company may declare this policy void 
and the liability of the company in the case of such declaration or in the case 
of ‘any claim under this policy, shall be limited to the return of the premiums 
paid on the policy, except in the case of fraud, in which case all premiums will 
be forfeited to the company.” 

The question at issue in each case was based upon the provision of the 
insurance policy stated, and the determination of that question is decisive of 
the cases. Upon trial and submission to the jury, in each case a verdict was 
returned in favor of the plaintiff. At the close of all the evidence, a motion to 
direct a verdict in favor of the defendant had been overruled in each ‘case; 
but thereafter the trial court sustained the motion for judgment notwithstanding 
the verdict, and judgment was rendered accordingly which, upon appeal, was 
afirmed by the Court of Appeals. 

Each of the cases came into this court for review upon the allowance of a 
motion for certification. 

Jacob Levin and Joseph C. Frederick, both of Lorain, for appellant Mary 
Magyar. ' 

Levin & Levin, of Lorain, for appellant Anna Vida. 

Glitsch, Stack & Moon, of Lorain, and McKeehan, Merrick, Arter & Stewart 
and C. M. Horn, all of Cleveland, for appellee Prudential Ins. Co. of America. 

G. A. Resek, of Lorain, for appellee Metropolitan Life Ins. Co. 

Per Curiam. 

The only question presented in each of these cases is whether upon the 
record the court of common pleas and the Court of Appeals were warranted in 
finding that from the evidence adduced reasonable minds could arrive at no other 
conclusion than that at the time of the issuance of the insurance policy under 
consideration the insured was not in sound health. There is no issue here as to 
the interpretation or construction of the language of either insurance policy. 
The only issue involved was whether the insured was in sound health at the 
time of the execution of the contract of insurance. 

The undisputed evidence in the Magyar case is that the cause of the 
death of the insured was myocarditis, and there is no contradiction of the 
positive testimony of his attending physician “that the insured had suffered 
from and had been treated for that very disease during the period of approxi- 
mately two years prior to the issuance of the policy in question. This physician 
testified in detail as to the physical conditions developed as a result of myocarditis 
and observed by him upon examination of the insured at various times during 
the period stated, and that the conditions found by him upon examination of the 
insured seven .days prior to his death “so far as the heart was concerned” were 
the same as found earlier, “only in advanced stages.” 


It is disclosed further that the examination of the insured by two other 
physicians within the same period resulted in a finding of high blood pressure 
by one of them and they both prescribed “light work.” The insured was not 
employed at any work subsequent to March 3, 1932, and the reason for his 
absence from work, assigned on the record of his employer, was “sickness.” 
The only other evidence touching the question of the condition of the insured’s 
health at the time of the issuance of the policy was the testimony of his son and 
of a former agent of the defendant company that the insured then looked or 
appeared in good health, and the testimony of his widow that “he was in good 
health,” before his last sickness. 

It is to be observed that the only evidence of any probative effect respecting 
the actual physical condition of the insured at the time of the issuance of his 
policy was that of the physicians referred to, and therefore that there is no 
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conflict whatever in the evidence adduced which may be considered to be of 
probative value upon the sole issue in that case. 

{1] In the Vida case there was a direct and substantial conflict of evidence 
relative to the only issue involved, that of sound health of the insured at the time 
of the issuance of the policy, which was July 15, 1935. Though the testimony 
of the physician is that he called to see the insured on July 13 and 19 and found 
him then suffering from chronic alcoholic gastritis and later delirium tremens, 
which disease in his opinion had continued three to six months before resulting 
in death August 18, and further that he had attended the insured also on 
August 8 and 16, yet, two witnesses testified positively that the doctor was not 
called to see the insured in July and did not see him until some time in August, 
about a week prior to the death of the insured. These witnesses and another 
testified that prior to that time the insured was not sick. There is thus a direct 
and vital conflict of evidence upon the only issue in this case and it should be 
determined by the jury. 

[2] Following the principle announced and applied in Hamden Lodge v. 
Ohio Fuel Gas Co., 127 Ohio St. 469, 189 N.E. 246, the court should have 
sustained the motion for a directed verdict in favor of the defendant in the 
Magyar case. Though that motion was overruled, the court was authorized by 
the provisions of Section 11601, General Code, to thereafter render judgment in 
favor of the defendant. 

{3} It follows that in the Vida case the trial court was right in submitting 
to the jury the issue of the sound health of the insured at the time of the 
issuance of the policy. and hence was wrong in later rendering a judgment not- 
withstanding the verdict. 

Judgment affirmed in cause No. 26862. 

Judgment reversed in cause No. 26863. 

Wevgandt, C. J., and Matthais, Day, Zimmerman, and Gorman, JJ., concur 

Williams and Myers, JJ., concur in the Vida case, but dissent from the 
Magyar case, 


DOTY v. OHIO NAT. LIFE INS. CO. 
Court of Appeals of Ohio, Franklin County. Dec. 10, 1937. 
15 Northeastern Reporter (2d) 544. 
3. DISAPPEARANCE. 

In action on life policies providing for payment to beneficiary on due 
notice of insured’s death, whether insured was dead was a question for the 
jury under facts, where more than seven years had elapsed from time that 
insured was last seen, insured was in poor health when last seen, diligent search 
had been made by _ beneficiary, and insurance company had been advised 
and had aided in the search. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 


4. PROOF OF DEATH. = ; 

“Due proof” required by life policies so as to entitle beneficiary to demand 
payment was only such proof as could be furnished under the circumstances 

(For other cases, see Insurance, Dec. Dig. § 543.) 
5. PRESUMPTION. | 

The absence of insured for a period of more than seven years was pre- 
sumptive evidence of death, and if “due proof” of this absence was submitted 
to insurer and not questioned, it was sufficient to be the basis of a demand for 
payment under the policies. 

(For other cases, see Insurance, Dec. Dig. § 543.) 
6. PROOF OF DEATH. 


Where beneficiary in action on life policies alleged that due proof of 
insured’s death had been furnished to insurer and a claim for payment made, 
and the insurer denied liability, but made no objection to the character of the 
proof of death, more formal or definite proof than that furnished by a show- 
ing of the insured’s successive absence for more than seven years was waived, 
and suit could be brought on policies on insurer’s refusal to pay. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Syllabus by the Court. 
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1. Where an insurance policy is issued, the amount thereof to be paid to 
the beneficiary upon the receipt at the home office of the company “of due 
notice of death of the insured during the continuance of the policy” and an 
action is brought against the insurance company by the beneficiary for the 
amount of the policy, and it is alleged that “on or about the 15th day of 
November, 1928, the insured disappeared from his home and usual place of 
residence, and that ever since said date * * * he has neither been heard of, 
seen, or his existence or whereabouts established” and that the insured is dead, 
it is a question for the jury to determine whether the insured, under the facts 
disclosed by the evidence, is actually dead. 

2. A person, who for seven years has not been heard of by those who, had 
he been alive, would naturally have heard of him, is presumed to be dead 
unless the circumstances of the case are such as to account for his not having 
been heard of, without assuming his death. 

3. “Due proof” required by the policy, which would entitle the beneficiary 
tu demand payment, need only be such as could be furnished under the cir- 
cumstances. The absence of the insured for a period of seven years is pre- 
sumptive evidence of death and if “due proof” of this is submitted to the 
company and not questioned, it is sufficient to be the basis of a demand for 
payment under the policy. 

4. Where due proof is alleged by the petition to have been furnished to the 
company and a claim for payment made and the company denies liability, but 
makes no objection to the character of the “proof of death,” more formal or 
definite proof than that furnished by a showing of the absence of an insured 
for a period of seven years is waived and suit may be brought for recovery on 
the policy, upon the refusal of the company to pay the same. 

Action by Clara Doty against the Ohio National Life Insurance Company 
on two insurance policies on the life of plaintiff’s former husband, who had not 
been seen or heard from for more than seven years. From a judgment in favor 
of the plaintiff, the defendant appeals.—[Editorial Statement. | 

Judgment affirmed. 

Arnold, Wright, Purpus & Harlor and Earl F. Morris, all of Columbus, for 
appellant. 

John F. Seidel, of Columbus, for appellee. 


SMITH v. STATE MUT. LIFE ASSUR. CO. OF WORCESTER. 
Supreme Court of Pennsylvania. May 16, 1938. 
199 Atlantic Reporter 358. 
1. INSURABILITY. 

An applicant for reinstatement of lapsed life policy providing for reinstatement 
upon the production of evidence satisfactory to insurer of applicant’s insurability 
must furnish such evidence that he is an insurable risk as the insurer may rea- 
sonably and in good faith require. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURABILITY. 

A life policy providing for reinstatement after default upon the production 
of evidence satisfactory to insurer of insurability of applicant for reinstatement 
imposes duty on insurer to indicate the character of evidence which it will regard 
as meeting the test of satisfactory insurability, and applicant need not produce 
evidence that he is a favorable risk until such information is received from insurer. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. REINSTATEMENT. 

Whether insurer accepting payment of lapsed premium on July 13, 1933, without 
requesting evidence of health of applicant for reinstatement; and retaining premium 
without giving notice of rejection of application for reinstatement until August 
1, or August 14, 1933, and issuing premium receipt unequivocally setting forth that 
life policy was continued in force for 3 months from May 15, 1933, when policy 
lapsed, waived production of evidence of insurability of applicant and uncondition- 
ally reinstated policy, were questions for jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

4. INCONTESTABILITY. 


Where life policy provided that it was tmcontestable after it was in force for 
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1 year, insurer had the full period of 1 year from the date of reinstatement of 
policy within which to investigate the condition of health of the insured and to 
ascertain whether there had been any fraudulent misrepresentation in procuring 
the reinstatement, and in case of fraud a remedy was available to insurer for the 
cancellation of the policy within such 1-year period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INCONTESTABILITY. 

Where life policy provided that it was incontestable after it was in force for 
1 year, an insurer not canceling life policy for fraud in procuring reinstatement 
within 1 year from date of reinstatement waived defense of fraud. 

(For other cases, see Insurance, Dec. Dig § 400. 

6. INCONTESTABILITY. 

In action on life policy which was incontestable after it was in force for 1 year, 
testimony that insured had been examined and rejected for insurance by three other 
insurance companies because of physical disability within 12 months of his applica- 
tion for reinstatement of policy was not admissible to show that statements made 
in application for reinstatement were knowingly false, where insurer took no 
steps to cancel policy for fraud within 1 year from date of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Schaffer and Drew, JJ., dissenting. 

Appeal No. 311, January term, 1937, from judgment of the Court of Common 
Pleas No. 1, Philadelphia County, June term, 1935, No. 627; Francis Shunk Brown, 
Jr., Judge. 

Assumpsit by Jane T. Smith against the State Mutual Life Assurance Company 
of Worcester for proceeds of life policy. Verdict and judgment for the plaintiff 
for $4,320.80, and the defendant appeals. 

Affirmed. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
Barnes, JJ. 

Robert Dechert, Joseph S. Clark, Jr., and Dechert, Smith & Clark, all of 
Philadelphia, (Irving T. F. Ring, of Worcester, Mass., of counsel, for appellant. 

Oscar B. Friedman and Morris Wolf, both of Philadelphia, for appellees 

BARNES, Justice. 

Our review of the record convinces us that there is a single question involved 
in the present appeal. That question is whether the policy upon which this suit 
was brought was reinstated by the defendant insurance company after it had lapsed 
for the nonpayment of the premium due on May 15, 1933. The material facts of 
the case are not in dispute. The proper conclusions to be drawn from the admitted 
facts alone give rise to this controversy. 

Plaintiff is the beneficiary named in a policy of insurance for $5,000 issued on 
August 15, 1924, by the defendant company upon the life of her husband, Harry 
F. Smith. It provided for the payment of an annual premium, which was sub- 
sequently changed to require quarterly payments of premium due on the fifteenth 
days of February, May, August, and November in each year. 

The insured regularly paid the premiums upon the policy until February 15, 
1933, when he failed to pay the quarterly premium then due. This premium was 
not paid until May 8, 1933, when a receipt was issued to the insured continuing 
the policy in force for 3 months from February 15, 1933. It does not clearly 
appear from the evidence whether the company had granted an extension of time 
for the payment of this premium, or whether the policy had lapsed and was rein- 
stated according to its terms. 

The next premium, due on May 15, 1933, in the sum of $55.55, was not paid 
hefore the expiration. of the grace period of 31 days allowed under the contract, 
and in consequence the policy automatically lapsed on June 15, 1933. Several weeks 
thereafter, on July 12, 1933, the insured applied for its reinstatement at the prin- 
cipal office of the company in Philadelphia. There he signed an application for 
reinstatement,’ and gave to the cashier his check to the order of the insurance 


1The material portion of the application for reinstatement reads as follows: 

“I hereby make application for reinstatement of the above numbered policy which lapsed for 
non-payment of the premium indicated; and for the purpose of inducing the Company to reinstate 
said policy, I do hereby declare that { am now in sound health and that during the past twelve 
months I have had no disease, injury, or impairment of health whatsoever, neither have I consulted 





Lite] ° Smith v. State Mut. Life Assur. Co. of Worcester 771 


company for $55.55, the correct amount of the overdue premium, This check was 
deposited and paid by the bank to the defendant company on July 13, 1933. It 
was the failure to pay this premium within the period specified by the policy that 
has resulted in the present litigation. 

On July 13, 1933, the general agent of the defendant, in Philadelphia, sent 
a notice of the payment of this premium by the insured to the home office at 
Worcester, Mass., and at the same time forwarded a “receipt” to the insured, which 
bears the official signature of the secretary of the company, and the countersignature 
of its cashier. On the face of the receipt are these words: “Received the Quarterly 
Premium continuing the policy in force for three months from date noted below.” 
The date so noted is May 15, 1933. The receipt also contains detailed information 
respecting the number of the policy, the name of the insured, and the amount of 
the premium. At the bottom thereof a reference is made to a notice on the reverse 
of the receipt, which informs the policy holder that “by virtue of this policy he 
is a member of the State Mutual Life Assurance Company of Worcester, and is 
entitled to vote, either in person or by proxy at any and all meetings of said 
company.” Shortly after July 13, 1933, the insured received from the defendant 
company a premium notice calling for the payment on August 15, 1933, of the 
next quarterly premium due upon that date. 

Thereafter, either on August 1, or on August 14, 1933, (the evidence is 
conflicting as to which date is the correct one) the defendant company notified 
the insured that his application for the reinstatement of the policy had been 
rejected, and it attempted to refund the premium paid on July 12, 1933. The 
return of this premium was refused by the insured who subsequently, on Septem- 
ber 9, 1933, within the grace period, tendered payment of the next quarterly 
premium due by forwarding to the defendant a check for the amount set forth 
in the notice received from the company. This check was not accepted by defend- 
ant upon the ground that the policy had not been reinstated and was void. In 
refusing the check it indicated that it would not be necessary thereafter to send 
checks in tender of the premiums because the policy was canceled. 

The insured died on April 13, 1935. All necessary proofs of death were fur- 
nished to the company, which refused to pay the amount of the policy. Plaintiff 
thereupon instituted this action to recover the face amount thereof, but it was not 
denied by her that the oustanding loans against the policy would reduce the amount 
due thereon to the sum of $4,320.80. There was no question raised by defendant 
respecting the formal proofs of death which had been filed with it. 

The court below submitted the case to the jury which returned a verdict in 
favor of plaintiff for $4,320.80, as the amount due upon the policy. Defendant’s 
motion for judgment non obstante veredicto and its rule for a new trial were 
refused, and from the judgment accordingly entered the defendant has taken this 
appeal. 

The provision in the present contract which confers upon the policy holder the 
privilege of reinstatement after default in premium payment imposes two require- 
ments as conditions precedent to such right:? (1) The payment of all overdue 
premiums or other charges against the policy with simple interest thereon; (2) 
the production of evidence satisfactory to the company of the insurability of the 
applicant. As it was said in White v. Metropolitan Life Insurance Co., 22 Pa.Super. 
501, 505, “There were but two things required to revive the policy, first, the payment 
of all arrears: second, the presentation of evidence, satisfactory to the company, 
of the soundness of health of the insured.” Here the obligation of the insured 
to pav the premium in arrears was discharged, and there remained to be performed 
the dutv on his part to furnish the company with satisfactory evidence of his 
insurability. 





nor been treated by any physician, surgeon, or practitioner; and that T have made no application 
for life insurance to any Company or Society which was rejected, postponed or modified in kind, 
amount, or rate. T further agree that the truth of the foregoing statements shall be the basis 
of reinstatement of said policy, and the acceptance by the Company of the premium now in default 


shall not be taken as a precedent for future similar action. 
[Signed] Harry F. Smith.” 


*The reinstatement clause provides: “This policy may he reinstated at any time after default 
in premium payment, provided it has not been surrendered for its cash value, or its extension 
period expired, upon the production of evidence, satisfactory to the Company, of the insurability 
of the person whose life was insured and the payment of all over-due premiums and the payment 

reinstatement of any other indebtedness to the Company under this policy with simple interest 
t the rate of six per centum per annum.” 
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{1, 2] The applicant for reinstatement must furnish such evidence that he 
is an insurable risk as the company may reasonably and in good faith require. 
No other construction of the clause here in question is possible. At the same time 
it imposes, as effectively as if stated in precise language, a related duty upon the 
company to indicate the character of evidence which it will regard as meeting the 
test of satisfactory insurability. It is not the part of the applicant to initiate the 
production of evidence that he is a favorable risk, until the company first makes 
known to him what evidence would satisfy it upon that question. Otherwise 
he would have no knowledge whether the company concluded that already it 
possessed evidence of health to justify a revival of the policy, or would require 
a medical examination, or other proof of insurable qualification. Until such 
information is received from the company, and not hefore, does it become the 
obligation of the policyholder to produce such evidence. 

Such is the common-sense meaning which has been given to like reinstatement 
clauses in other policies which have been before our courts for interpretation. 
In Malchinsky v. Mutual Life Ins. Co., 90 Pa.Super. 1, it is said (page 12): 
“* * * it was for defendant to determine what, if any, evidence in addition to 
that upon which the policy had been issued originally would be satisfactory to 
it for reinstatement * * * .” And in Gross v. Home Life Ins. Co., 112 Pa.Super, 96, 
170 A. 432, the court held (page 102, 170 A. page 434): “Nor did the duty devolve 
upon the insured, in the absence of a request from the company, to produce 
evidence of insurability.” In White v. Metropolitan Life Ins. Co., supra, the 
same principle was clearly stated as follows (page 505): “Nor are we prepared 
to give our assent to a construction of the revival clause which would relieve the 
company under any and all circumstances from the obligation of indicating to 
the policy holder the kind of evidence that would be satisfactory. * * * The 
company was entitled to a reasonable time within which to determine whether it 
would accept the application for revival upon the evidence already in its possession 
or would demand the production of other evidence, and if so, to determine what 
its character should be. But where, as was the case here, nothing was said upon 
the subject at the time of the payment of the money or later, and the money was 
retained hy the company beyond the reasonable time above indicated, * * * the 
natural and reasonable inference would be that the company was satisfied as to the 
soundness of the health of the insured and waived the production by the 
policy holder of evidence of that fact.” See, also, McGine v. Industrial Ins. Co., 
124 Pa.Super. 602, 189 A. 889. 

[3] This brings us to the consideration of two vital questions. (1) Did the 
insurance company permit a reasonable time to elapse without calling for evidence 
of insurability so that it is deemed to have waived the production of evidence 
of that fact? As we have seen, the premium payment was accepted by the company 
and retained from July 13, 1933, until August 14, 1933. No request was made for 
evidence of the health of insured at any time, nor was notice given of the rejection 
of the application for reinstatement until August 1, or August 14, 1933, whichever 
date the jury believed to be the correct one, when refund of the premium and 
rejection of the application were first attempted by defendant. (2) Did the insur- 
ance company make an unconditional reinstatement of the policy? It issued to 
insured its premium receipt which unequivocally set forth that the policy was 
continued in force for 3 months from May 15, 1933. This receipt stated on its 
face that it was valid when countersigned by its cashier, and it was so counter- 
signed. It notified the insured that he was a member of the company and was 
entitled to vote at its shareholders’ meetings. Shortly thereafter it gave to ins sured 
the usual warning notice in writing of the date and amount of the next quarterly 
premium payment. 

As we review the evidence of the case it seems clear that questions of fact 
are here raised which must be determined by a jury. In McGine v. Industrial Ins. 
Co., supra, where the questions involved are similar to those of the present case, 
the Superior Court said (page 606, 189 A. page 891): “The question of reinstate- 
ment was therefore one of fact to be decided by the judge sitting as a jurv. 
The recent case of Lang v. Bowen, 125 Pa.Suner, 226, 189 A. 743, held that the 
evidence of the case was sufficient to sustain a finding that the insurance company 
had waived the production of evidence of insurability, and the policy was reinstated. 
The court said (page 234, 189 A. page 746): “The whole que stion | of waiver is 
usually one of fact for a jury to determine under proper instructions.” 
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To submit to the jury the questions of waiver and reinstatement is the most 
that this defendant is entitled to in view of the almost persuasive fact that it 
executed and delivered a contract for the continuance of the policy, and it is now 
seeking to give a meaning to the instrument which is inconsistent with the terms 
expressed upon its face. If defendant had intended that the acceptance of the 
overdue premium and the delivery of the receipt were conditional only, it did 
nothing to avoid the implication that it was an absolute reinstatement of the policy. 

[4-6] The defendant further complains that the trial judge granted plaintiff’s 
motion to strike out the testimony of three witnesses called on its behalf, who 
stated in effect that the insured had been examined and rejected for insurance 
by three named insurance companies because of physical disability. These 
rejections occurred within 12 months of his application to defendant for the 
reinstatement of the policy here in suit. This evidence, if admitted, according to 
defendant, would have established the fact that the statements made in the applica- 
tion for the reinstatement were knowingly false. Defendant asserts that the 
exclusion of this evidence deprived it of the defense of fraud in this suit upon 
the policy. 

Since the present policy is incontestable, except for the nonpayment of premium 
“after it has been in force during the lifetime of the insured for one full year from 
the date of its issue,” the defense of fraud is not now available to the defendant 
company. Under the decisions of this court, the insurance company had the full 
period of 1 year from the date of the reinstatement of the policy within which to 
investigate the condition of health of the insured, and to ascertain whether there 
had been fraudulent misrepresentation in procuring the revival of the policy. Smith 
v. State Mutual Life Assurance Co., 321 Pa. 17, 184 A. 45; Kanatas v. Home Life 
Ins. Co., 325 Pa. 93, 189 A. 293. In case of fraud a remedy was available to the 
defendant company for the cancellation of this policy within the period of its 
contestability. This remedy should have heen pursued by the company unless it 
meant to waive it. See Prudential Ins. Co. v. Ptohides, 122 Pa.Super. 469, 
186 A. 386, and American Life Insurance Company v. Stewart, 1937, 300 U.S. 203, 
§7 S.Ct. 377, 81 L.Ed. 605, 111 A.L..R. 1268. For these reasons we find no error 
in the action of the court below in striking this testimony from the record. It 
would have been reversible error on the part of the trial judge if he had permitted 
it to remain in evidence. 

It is unnecessary to discuss the remaining assignments of error, for we have 
reached the conclusion after a study of the record that the issues here involved 
were for the jury to decide, and there are no errors disclosed which would justify 
a reversal of the judgment entered in the court below. 

The judgment is affirmed. 

Schaffer and Drew, JJ., dissent. 


PRUDENTIAL INS. CO. OF AMERICA v. McMAHON et al. No. 1358. 
Supreme Court of Rhode Island. May 11, 1938. 


190 Atlantic Reporter 305. 
4, ASSIGNMENT. 

An assignment of life policies as security for repayment of premiums paid 
by assignee and money loaned to insured by assignee was not invalidated by an 
alleged immoral relationship between insured and assignee. 

(For other cases, see Insurance, Dec. Dig. § 212.) 

Appeal from Superior Court, Providence and Bristol Counties; Philip C. 
Joslin, Judge. 

Interpleader action by the Prudential Insurance Company of America 
against Sarah M. McMahon, administratrix of the estate of John J. McMahon, 
deceased, and Ruth L. Ingram, to ascertain to whom the proceeds of three life 
insurance policies upon the life of John J. McMahon, deceased, should be paid. 
From a decree in favor of Ruth L. Ingram, Sarah M. McMahon, administratrix 
of the estate of John J. McMahon, deceased, appeals. 

Reversed. 

McGovern & Slattery, of Providence, for complainant. 

Henshaw, Lindemuth & Baker, of Providence, for respondent McMahon. 

Emilio D. Iannuccillo, of Bristol, for respondent Ingram. 

BAKER, Justice. 





774 lhe Insurance Law Journal, Vol. 91 [Sept., 1938 


This is a bill of interpleader brought to ascertain to whom the proceeds of 
three life insurance policies upon the life of one John J. McMahon, late of 
Bristol, deceased, should be paid. Less certain deductions, the proceeds of the 
policies, which amounted to $700, are being held pending the determination of 
this proceeding. 

A decree of interpleader was duly entered in the superior court directing 
the two respondents, Sarah M. McMahon, administratrix of the estate of John 
J. McMahon, and one Ruth L. Ingram, both of whom had made claims upon 
the complainant to the fund in question, to interplead. The cause was then 
heard upon its merits in the superior court and a justice thereof entered a 
decree awarding to the respondent Ingram the sum of $411 and the balance of 
the fund in dispute to the other respondent. From the entry of this decree 
the respondent McMahon has prosecuted her appeal to this court. 

[1] It appears from the policies in question that they were payable to “the 
executors or administrators of the Insured, * * * ” unless payment was made 
by the complainant under a facility of payment clause, so-called. In this 
instance the complainant has made no attempt to exercise any of its rights and 
privileges under that clause and, therefore, no question can be raised there- 
under in this present suit. Capuano v. Boghosian, 54 R.I. 489, 175 A. 830. No 
beneficiary by name was designated by the insured in the policies. 

At the trial the respondent McMahon claimed the entire proceeds of the 
policies by reason of the fact that she was the duly appointed administratrix 
of the insured’s estate and that the policies by their terms were payable in the 
manner hereinbefore described. On the other hand, the respondent Ingram con- 
tended that she was entitled to receive the sum of $411 out of the total amount 
due under the policies, because of the oral assignment and the delivery to her 
by the insured of the policies for the purpose of securing her for such sums 
as he might owe her at the time of his death. She maintained that the fol- 
lowing items came within the above-named category and made up the sum of 
$411, viz.: Premiums paid by her on the policies, $51; balance of a loan made 
by her to the insured, $140; nursing for two weeks, $40; board for eighteen 
weeks, $180. 

From the evidence it appeared that the respondent McMahon was the 
widow of the insured; that they were married in 1915 and had two children; 
that in 1917 the insured and his wife were separated for a time, but after 1918 
lived together again until 1923, when the wife secured a divorce from bed and 
board on the ground of cruelty, the insured being ordered to make certain 
payments for the support of his children. The respondent McMahon testified 
that part of the difficulty at this time between herself and her husband was due 
to his conduct with the respondent Ingram. After the insured and his wife 
had separated, he and the respondent Ingram lived with his mother until her 
death; then after a short period, with the respondent Ingram’s father, who 
was a farmer, and after his death, with her brother, who conducted a business 
in Bristol. The insured died May 7, 1936. 

The policies involved herein were taken out by the insured January 28, 1935, 
and the premiums thereon were payable weekly. After two weeks the insured, 
according to the respondent Ingram’s testimony, made the following statement 
to her: “When he had them he paid two weeks on them and he couldn’t afford 
to keep them up, and he owed me money, and he said he was going to lapse 
them, and he said if I wanted them I could keep them up for the money he 
owed me, and if anything happened to him I could get paid for what he owed 
me. * * * ” The insured continued, however, to pay the premiums himself 
for the following seven weeks, but then gave to the respondent Ingram the 
policies and the receipt book and thereafter, according to her testimony, she 
held the policies and paid the premiums out of her own money. She had the 
policies at the time of the insured’s death and surrendered them to the com- 
piainant. A witness testified that he had been told by the insured that the 
latter’s insurance had been made over to the respondent Ingram, and another 
witness testified that he heard the insured ask the said respondent, in sub- 
stance, if she had kept up the premium payments on the policies. 

[2, 3] The trial justice found, from all the facts and circumstances appear- 
ing in evidence, that the insured had made for valuable consideration an oral 
assignment and an actual delivery of the policies to the respondent Ingram 





Lif 


as : 
her 
are 
that 
upo 
sett 
R.I 
pre 
inte 
assi 


gro 
ora 
and 
tim 
mia 
jus' 
by 

lug 
inst 
err 
pol 
twe 


Ing 
evi 
hin 
to | 
bet’ 
her 
this 


wa: 
in 

the 
fur 


pai 
to. 

she 
cla 
the 
she 
pre 


Life | Prudential Ins. Co. of America v. McMahon et al. 


as security for the payment to her of such sums of money as he might owe 
her at the time of his death. After an examination of the record herein, we 
are of the opinion that the evidence supports the finding of the trial justice 
that an oral assignment of the policies was made to the respondent Ingram 
upon valuable consideration, and that such finding is not clearly wrong. It is 
settled that an assignment may be made by parol. See Goodsell v. Benson, 13 
R.I, 225. We find nothing in the provisions of the policies before us which 
prevents the making of such an assignment. Further, this case is a bill of 
interpleader, and no question is raised as to the right of the insured to so 
assign the policies. 

We are also of the opinion that the respondent McMahon has some 
ground for questioning, as she does, the finding of the trial justice that the 
oral assignment in issue was broad enough in its scope and intent to cover any 
and all indebtedness owed by the insured to the respondent Ingram at the 
time of the former’s death, whether in existence before the assignment was 
made, or accruing thereafter. However, assuming the decision of the trial 
justice in this connection to be correct, we find that two of the items included 
by him in reaching the sum of $411, which he awarded to the respondent 
Ingram out of the proceeds of the policies, were not debts owed her by the 
insured at any time. In our judgment, therefore, the trial justice was clearly in 
error in holding that these two items were covered by the assignment of the 
policies. The item of $40 for nursing and the item of $180 for board are the 
two referred to. 

The evidence in regard to the nursing item is very meager. The respondent 
Ingram was not a nurse. She was, when employed, a telephone operator. The 
evidence shows that in the winter of 1936 when the insured was ill she attended 
him at intervals, aggregating perhaps, a total of two weeks. Later he was taken 
to a hospital where he died. Nothing in the evidence shows any understanding 
between the insured and respondent Ingram or any reasonable expectation on 
her part that she was to be paid for said services. Such evidence as there is on 
this matter indicates the contrary. 

As to the item for board, the record reveals that the respondent Ingram 
was keeping house for, and living with, her brother, who was unmarried and 
in business. The insured lived with them. The evidence shows clearly that 
the brother was maintaining the home and that the respondent Ingram was not 
furnishing board to the insured. 

However, it clearly appears from the evidence that the respondent Ingram 
paid out of her own money premiums on the policies to the amount above referred 
to. We find no support for the respondent McMahon’s contention that in so doing 
she was merely acting as an agent for the insured, or that she should file a 
claim for the amount of such premitims against the insured’s estate. We are of 
the opinion that, in the particular circumstances of this cause and its pleadings, 
she can properly be reimbursed in the present suit for this amount out of the 
proceeds of the policies. See John Hancock Mutual Life Ins. Co. v. Hutchins, 
R. [., 195 A. 482. 

As to the loan, the trial justice, who had the opportunity of seeing and 
hearing the witnesses testify, found that its existence was established by the 
evidence. The respondent Ingram testified that she had made such a loan_to 
the insured, apparently prior to the assignment to her of the policies. The 
testimony of several witnesses supported her to the extent of showing that 
at various times the insured had stated that he owed her money. The evidence, 
taken as a whole, revealed that during the later years of his life the insured 
was considerably in debt to various people and did not pay his bills. It was 
thus not unreasonable that he should have borrowed from the respondent Ingram. 
The respondent McMahon’s contention that, since the respondent Ingram had not 
worked for several years, she would have no funds to advance to the insured, 
1s conjecture. She had acted as housekeeper for both her father and her brother, 
and the former had died in 1931. Upon consideration of all the facts and 
circumstances in evidence, we cannot say, therefore, that the trial justice was 
clearly wrong in allowing to the re spondent Ingram the two above items which 
are part of her claim, viz. $51 for premiums paid on the policies, and $140 
as the balance due on a loan allegedly made by her to the insured prior to the 
assignment in question. 
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[4] The respondent McMahon also contends that the other respondent is 
barred from sharing in the proceeds of the policies because the items of debt 
claimed by the latter were all incidental to and connected with an immoral 
relationship between the latter and the insured. We are of the opinion that 
the respondent Ingram is not prevented from recovering in the present suit 
for the reason urged. The trial justice found that it had not been sufficiently 
established from the evidence presented that sucha relationship existed. If, how- 
ever, any such relationship did in fact exist between the insured and the respondent 
Ingram, in our judgment it did not invalidate the assignment of the policies. 
From the evidence submitted such assignment, at least in so far as it related 
to the payment of the premiums on the policies and the alleged loan, was, in 
our opinion, a business transaction independent of and not incidentally connected 
with any immoral relationship between the insured and the respondent Ingram. 

The respondent McMahon objected to the refusal of the trial justice to 
strike out certain testimony given by a witness produced by the other respondent 
and now claims her objection under her reasons of appeal. We find such 
objection to be without merit. 

We hold therefore, on the whole record that the respondent Ingram is 
entitled to be paid the sum of $191 out of the proceeds of the policies in question, 
and that the respondent McMahon is entitled to the balance of such proceeds. 

The appeal of the respondent McMahon is sustained and the decree appealed 
from is reversed. On May 23, 1938, the parties may present to this court for 
our approval a form of decree in accordance with this opinion to be entered in 
the superior court. 


SMITH et al. v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 14675. 
Supreme Court of South Carolina. April 28, 1938. 
196 Southeastern Reporter 879. 
1. PAYMENT OF PREMIUM. 

An insurer which required a deposit in excess of amount of premiums 
necessary to carry life policies to extended date for payment of premiums did 
not waive its right to declare a forfeiture of the policies upon insured’s failure 
to pay the premiums on extended date through oversight of insured’s secre- 
tary, with whom insured left a check for the payment of the premiums. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


3. PAYMENT OF PREMIUM. 

The fact that an insurer required a deposit in excess of amount of premiums 
necessary to carry life policies to extended date for payment of premiums did 
not effect a change in manner of payment of the premiums from that of annual 
to quarterly installments so as to keep policies in force, in view of plain terms 
of policy and construction placed upon extension agreement by insured whose 
failure to pay premiums on extended date was due merely to oversight of his 
secretary, with whom insured had left a check for premium payments. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

Appeal from Common Pleas Circuit Court of Marlboro County; E. c 
Dennis, Judge. ; 

Suit by Thomas H. Smith and another against the Equitable Life Assurance 
Society of the United States for a decree declaring in full force and effect two 
policies of insurance issued by the defendant on the life of the named plaintiff, 
and to prevent the enforcement of a lapse thereof on account of nonpay- 
ment of premiums when due under an extension agreement. From an_ adverse 
decree, the defendant appeals. 

Reversed and remanded, with directions, 

Thomas, Lumpkin & Cain, of Columbia, for appellant. 

Stevenson & Lindsay, of Bennettsville, for respondents. 

BAKER, Justice. 

These suits were brought by the respondents against appellant for a decree 
declaring in full force and effect two policies of insurance issued by appellant 
en the life of the respondent Thomas H. Smith, and to prevent the enforce- 
ment of the lapse thereof on account of the nonpayment of the premiums 
when due under an extension agreement. The respondent Daisy H. Smith 
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Life | Smith et al. v. Equit. Life Assur. Soc. of U. S. 777 


is a party to the cause only by reason of being the beneficiary designated in 
the policies. Hereinafter, the word “respondent” will have reference to only 
Thomas H. Smith, the insured. 


The material facts of the cases are not in dispute. The two actions are 
identical, and the facts identical, except for difference in the number of the 
policies and the amount, and against one of the policies was a loan. 


We draw heavily upon the decree of Judge Dennis in our statement of the 
facts, which follows: 


The respondent purchased two policies from the appellant on May 20, 
1919. The policies are what are commonly known as participating twenty year 
pay policies with disability and double indemnity features, the premium being 
payable on an annual basis on the above anniversary date; the annual premium 
on the $3,000 policy being $134.70, and on the $2,000 policy $89.80. The policy 
provided that they were on an annual basis, but the premium might be paid 
in semiannual or quarterly installments, upon the request of the insured, with 
the insurer’s written approval, and upon the adopted rates for fractional 
premiums. 

In January, 1933, the respondent became totally disabled because of arterio- 
sclerosis of the coronary artery, and this disablity was admitted by the appellant 
as of April 5, 1933. The disability provision of the policies in addition to the 
waiver of premiums provided for the payment to the insured of certain designated 
amounts beginning six months from proof of disability. The payment provided 
under the policies began in October, 1933, and were paid by the insurance company 
for that month and for November. The respondent’s condition improved some, 
and he informed the appellant on November 10, 1933, of his desire to attempt the 
resumption of his practice of medicine, and it was agreed that he should attempt 
work for a period of three months, .and if at the end of that time he was unable 
to continue, the disability benefits would be resumed. He was and has been able 
to continue with his work, in a limited way, but it has been necessary for him, 
from time to time, to take frequent rest periods throughout the years. The pay- 
ment by the company of all disability benefits under the policies was therefore 
discontinued, but of course remained a feature of the policies. The respondent 
paid the annual premium due on the policies May 20, 1934, but on May 20, 1935, 
it was inconvenient for him to pay the annual amount due on both policies so on 
May 30th he paid on the $134.70 premium the sum of $56.89 and on the $89.80 
premium $33.67, and requested an extension for the payment of the balance to 
August 20, 1935, signing the usual extension agreement. Both the request for 
extension and the extension agreement were specific that there was no grace period 
hevond the extended date. At the same time plaintiff paid $61.74 as interest on a 
loan of $1,029 borrowed. against the $3,000 policy. On August 19, 1935, the 
respondent left his home for one of his periodical rests, returning to Bennettsville 
about September Ist. Before leaving on his trip he had left with his secretary a 
check to be forwarded to the company for the balance of his premiums on the two 
policies in question, but in some way, through oversight, the check was not for- 
warded. All of the time, however, respondent testified he was under the impression 
that he had a grace period of 30 days in addition to the extended date. This was 
brought about by the fact that some of his policies did have such a grace period, 
and he was under the impression that it was the policies in question. However, 
immediately on his return he sent to the company check for balance of the premiums 
due, the company acknowledging receipt by its letter of September 2, which is in 
the record. The letter or receipt advised the respondent that the policies were 
temporarily lapsed, and inclosed a form of “Request for reinstatement.” Also in 
the letter was the company’s non-waiver receipt. This request for reinstatement 
was in the form of a certificate, and in part was as follows: 

“T hereby certify and represent that I am in good health; that except as 
stated below, T have had no disease, illness or injury, have not consulted nor been 
treated by any physician or practitioner, have not been a patient in any hospital or 
sanitarium, and that there has been no change in the health record of my family, 
within the past five years. , 


“I hereby agree that if the above numbered policy is reinstated by the Society, 
such reinstatement shall be based upon the representations contained in this declara- 
tion, which is personally signed by me; and that the reinstatement if granted shall 
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not take effect until all premiums in arrears, with interest, have been duly paid 
during my continued good health.” 

On September 3, the respondent replied to the last-mentioned letter, in which 
he told the company it was impossible for him to sign a certificate that he was in 
good health, which fact was known to it, and on September 11th he received from 
the company a letter declaring the policies to be lapsed, and inclosing therein its 
check for $56.88, which was stated to be an excess deposit of $20.20 over the 
required amount under policy 2451-953 ($2,000 policy), and $36.68 over the required 
amount under policy 2,451,954. This check was immediately returned by the plain- 
tiff to the defendant on September 12, 1935. Then on October 7, 1935, this check 
was resent to plaintiff along with another of its checks for $135.62; the last being 
the amount sent by the plaintiff to defendant on September Ist for the balance of 
his premiums on the two policies, and on October 9th both checks were returned 
by plaintiff to the defendant, who acknowledged receipt of them on October 23d, 
stating that the checks were being held unused and subject to the insured’s order, 
without liability. 

In 1931 the plaintiff had borrowed against his $3,000 policy the sum of 
$1,029, which with interest from May 20th to August 20th amounted to $1,044.56. 
The cash surrender value of this policy on that date was $1,480.41, which, 
together with the surrender value of $25.40 of additional insurance purchased 
by prior dividends, made a total cash surrender value of $1,503.81. After 
deducting the loan above mentioned, there was left a net balance of $459.25. 
Nothing had been borrowed against the $2,000 policy, and its cash surrender 
value together with outstanding dividend additions amounted to $993.60. In 
accordance with the terms of the policies the above values with certain other 
additions were declared by the company to be used to purchase the extended 
term insurance without future participation or rights to loan or the double 
indemnity or disability benefits. The $3,000 policy by reason of the loan was 
reduced to $1,994.44, and the extended term was to November 12, 1944, and 
the extended term on the $2,000 policy was to February 7, 1959, 

We think it well to here set out the “Conditions of Extension” : 

“The within policy shall continue in force until the extended date without 
grace upon the following conditions: If the difference between the total deposit 
and the amount of the premium, with interest upon such difference from the 
original due date of the premium at the rate of five per cent. per annum, 
shall be paid to the Equitable Cashier on or before the extended date, the same, 
together with the amount deposited, shall then be accepted in payment of the 
premium and the policy shall be continued as if the premium had been paid 
when due: if such payment is not made on or before the extended date, without 
demand or notice the Equitable shall retain out of the amount deposited an 
amount equal to 5% of the premium if payable annually, 10% if payable semi- 
annually, or 20% if payable quarterly, except that if the policy be on the term 
plan, 10% of the premium if yable annually, 20% if payable semi-annually, 
or 40% if payaMe quarterly shall be retained for each month from the original 
due date of the premium to the exfended date, as compensation for the privilege 
of this extension and on demand shall repay the balance to the depositor and 
after such extended date all rights under the policy shall be the same as if this 
agreement and deposit had not been made, except that the time for electing 
any option upon lapse granted by the policy shall begin to run from the extended 
date and not from the due date of the premium. If death occurs before the 
extended date, the difference between the total deposit and the amount of the 
premium with interest upon such difference at the rate of 5% per annum shall 
he deducted from the amount payable under the policy. Neither payment of 
said difference nor of said premium shall be waived, under any provision in 
said policy for Total and Permanent Disability benefits, by reason of disability 
commencing or hecoming effective after the original due date of the premium. 

“Due and sufficient notice with regard to this premium, whether required 
by the statutes of any State or otherwise, has been given, and in consideration 
of the granting of the extension applied for every other or further notice has 
been waived. 

“This extension will not be binding unless the Society has received actual 
payment of any remittance tendered otherwise than in cash.” 

The questions presented by the appeal, are: 
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Liie] Smith et al. v. Equit. Life Assur. Soc. of U. S. 779 


Did the trial judge err in holding that a court of equity should relieve 
pone forfeiture of the policies of insurance resulting from the nonpayment of 
premium where the only ground offered to invoke equitable relief was inadvertence 
or oversight ? 

2. Did the trial judge err in holding that appellant had estopped itself from 
enforcing a forfeiture of the policies by demanding and requiring a deposit in 
excess of the amount of premium necessary to carry the policies to the extended 
period, and that, by so doing, the agreements had the effect of changing the mode 
of premium payments to quarterly payments? 

|1] We are unable to perceive any evidence of waiver of the prompt payment 
on the extended due date of the balance of the premium by reason of the fact 
that a deposit for more than an amount sufficient to keep in effect the policies to 
‘the extension date was demanded and collected. It was a matter of simple con- 
tract, and respondent’s every gesture and act evidenced the fact that there was 
no misunderstanding as to when the balance of the premium had to be paid. It is 
not claimed that respondent was suffering from any disability which prevented him 
from paying the premiums. It is not claimed that respondent was not fully aware 
of the due date, because, according to his statement, he knew that the premium 
had to be paid on August 20, 1935, the date fixed in the extension agreement, and 
he therefore wrote a check on August 18th for the balance of his premiums and 
instructed his secretary to mail same to appellant. Although respondent says he 
thought he had a grace period of 30 days, he did not rely on this. 

[2] There is no ambiguity in the extension agreement, and it would therefore 
appear that respondent is bound by the plain terms thereof. While all courts of 
equity abhor forfeitures, yet a court of equity cannot substitute a contract for the 
one entered into. 

The recognized law in this state with reference to the failure to pay insurance 
premiums when due is fully set forth in an able opinion by Mr. Justice Fishburne 
in the case of Kittles v. General American Life Ins. Co., 182 S.C. 162, 173, 174, 188 
S.E. 784, 789, from which we quote: 

“In the case of Bergholm v. Peoria Life Insurance Company of Peoria, IIf., 
284 U.S. 489, 52 S.Ct. 230, 231, 76 L.Ed. 416, the United States Supreme Court 
said : 

“ ‘Contracts of insurance, like other contracts, must be construed according to 
the terms which the parties have used, to be taken and understood, in the absence 
of ambiguity, in their plain, ordinary, and popular sense. Imperial Fire Ins. Co. v 
Coos County, 151 U.S. 452, 462, 463, 14 S.Ct. 379, 38 L.Ed. 231. As long ago 
pointed out by this court, the condition in a policy of life insurance that the policy 
shall cease if the stipulated premium shall not be paid on or before the day fixed 
is of the very essence and substance of the contract, against which even a court 
of equity cannot grant relief. Klein v. New York Life Insurance Co., 104 U.S. 
8&8, 91, 26 L.Ed. 662; New York Life Ins. Co. v. Statham et al., 93 U.S. 24, 30, 31, 
23 L.Ed. 789: Pilot Life Ins. Co. v. Owen (C.C.A.) 31 F.2d 862, 866. And to 
discharge the insured from the legal consequences of a failure to comply with an 
explicitly stipulated requirement of the policy, gonstituting a condition precedent 
to the granting of such relief by the insurer, would be to vary the plain terms of 
a contract in utter disregard of long-settled principles.’ 

“The doctrine thus announced has been consistently followed and applied by 
this court, and the failure to pay premiums when due, in the absence of waiver, 
results in forfeiture. See Donald v. Piedmont & A. Life Ins. Co., 4 S.C. 321- 
Perkins v. Philadelphia Life Ins. Co., 93 S.C 88, 76 S.E. 29; Parry v. Southeastern 
Life Ins. Co., 95 S.C. 1, 78 S.E. 44%; Wood vy. Southeastern Life Ins. Co., 107 
S.C. 536, 93 S.E. tea Cantey v. Philadelphia Life Ins. Co., 166 S.C. 181, 164 
S.E. 609.” 

See, also, Gunter v. Philadelphia Life Insurance Company, 130 S.C. 1, 125 S.E. 
285; Harvey, as Administrator, v. Philadelphia Life Ins. Co., 131 S.C. 403, 405. 
127 S.E. 836; Stubbs v. Philadelphia Life Ins. Co., 151 S.C. 326, 149. SE. 2. 
83 A.L.R. 830. 

}3] As was the trial judge, in view of the long period of time which these 
policies had been in force, and the evident intention of respondent to keep them 
in force with all of their benefits intact, we have been sorely tempted to seize 
upon the fact that a deposit considerably in excess of the amount necessary to 
keep the policies in force to the extension date for the payment of premiums 
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was demanded and collected, to declare a change in the payment of premiums 
from that of annual, to quarterly installments, but at* the threshold, we are 
met not only with the plain terms of the policy and the extension agreement, 
but with the construction placed upon the extension agreement by the respondent, 

The facts in the case of Lane v. N. Y. Life Ins. Co., 147 S.C. 333, 145 S.E. 
196, relied upon by respondent, are so difterent from those of the case at bar, as 
to make the Lane Case inapplicable. 

While the thought may be equally as disturbing as comforting, yet only time 
will tell if appellant has gained any aieintees in this case. : 

The decree and judgment appealed from is reversed, and the case remanded 
for entry of judgment for defendant below. 

Stabler, C. J., and Bonham and Fishburne, JJ., concur. 

Carter, J., did not participate on account of illness. 


JENKINS v. PILOT LIFE INS. CO. No. 14678. 
Supreme Court of South Carolina. May 3, 1938. 
197 Southeastern Reporter 28. 
1. DAMAGES. 

Evidence that insurer sent a loan agreement to insured to meet a premium 
which was five days overdue he/d to present a jury question as to whether insurer 
had waived prompt payment, so as to authorize recovery of actual damages 
sustained by insured for lapsing a life policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Circuit Court of Chesterfield County: 
Greene, Judge. 

Action by John M. Jenkins against the Pilot Life Insurance Company for actual! 
and punitive damages for an alleged wrongful breach of a contract of insurance 
issued on plaintiff’s life by defendant. Verdict for plaintiff for actual and punitive 
damages, judgment for plaintiff as to actual damages and for defendant as to punitive 
damages, and hoth parties appeal. 

Affirmed. 

Knight & Arant, of Chesterfield, for appellant. 

Leppard & Leppard, of Chesterfield, for respondent. 

FIsHRURNE, Justice. 

This action was brought by the plaintift against the defendant for the recovery 
of actual and punitive damages for the alleged unlawful and fraudulent breach of 
a contract of insurance issued upon the life of the plaintiff by the defendant. The 
jury rendered a verdict for the plaintiff in the sum of $500 actual damages, and $200 
punitive damages. 

During the course of the trial, the defendant made unsuccessful motions for a 
nonsuit and for a directed verdict. And after the publication of the verdict it made 
a motion for a new trial upon substantially the same grounds as were advanced in 
its motions. In passing upon the motion for a new trial, the trial judge stated in his 
order that, “after a careful consideration of the evidence in the case, I have reached 
the decision that there is ample evidence to sustain the verdict for actual damages, 
but there is no evidence to sustain a verdict for punitive damages, and that defend- 
ant’s motion for a directed verdict as to punitive damages should have heen granted 
by me when it was made.” 

He thereupon refused the motion as to actual damages, and ordered that judg- 
ment be entered for the defendant as to punitive damages, without allowing the 
plaintiff the option of a new trial nisi. 


There are several appeals and cross-appeals growing out of the main issues, and 
arising from an order subsequently made by his honor, Judge Dennis, in settling the 
case for appeal. 

We shall first discuss what we regard as the vital issue made in the case by the 
exceptions on appeal. The solution of this question will for all practical purposes 
determine the case. 

[1] Did the court err in refusing to direct a verdict for the defendant on both 
the issue of actual damages and punitive damages? Our attention will first be 
directed to the question of actual damages. The determination of this issue depends 
upon whether there was any evidence from which the jury could draw a reasonable 
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Life] Jenkins v. Pilot Life Ins. Co. 781 


inference that the defendant waived the prompt payment of premiums and wrong- 
fully breached the contract of insurance. 

The plaintiff paid ten annual premiums of $62.51 each. Before the eleventh 
annual premium fell due, on October 6, 1933, the plaintiff arranged with the defend- 
ant for an extension of the days of grace to January 6, 1934. On or before the 6th 
day of January, 1934, the plaintiff arranged for an additional extension of the days of 
grace until April 6, 1934; and on that date arranged a further extension of the days 
of grace until June 6, 1934; each extension period being had upon the payment by 
the plaintiff of a fractional part of the premium which fell due on October 6, 1933. 
This litigation springs from what occurred on June 6, 1934. 

The defendant contends that the policy lapsed for the nonpayment of $38.63, 
which was the remainder due on the premium and which became due and payable on 
June 6, 1934. The plaintiff contends that the defendant breached the said agreement 
which it made with the plaintiff on June 6, 1934, to make him a policy loan in the 
sum of $322, and to accept the proceeds of such loan and $8.87 as payment in full on 
the existing policy loan and interest, which items included the sum of $38.63, bal- 
ance due on the 1933 premium and interest. The plaintiff further contends that the 
policy at that time, by reason of the conduct of the defendant, was in full force and 
effect, by reason of the fact that the defendant had waived the prompt and punctual 
payment of the quarterly premium. 

With reference to the receipt by it of the loan agreement and of plaintiff’s check 
for $8-87, the defendant asserts that they. were not received in time. 

The issue under discussion will be made clearer by a brief reference to the facts. 

On October 6, 1932, the plaintiff procured a policy loan for $281, which became 
due on October 6, 1933, with interest from that date at 6 per cent. per annum. On 
Tune 6, 1934, which was the last day of the extension period, the plaintiff went to 
the office of Mr. Duke, the defendant’s general soliciting agent at Pageland, and 
requested him to arrange a further policy loan sufficient to pay the previous policy 
loan referred to, and the sum of $38.63 which was due on that date. Pursuant to 
this request Mr. Duke on the same day wrote and mailed a letter to the home office 


of the defendant, requesting it to forward the necessary papers for this purpose 
lirect to the plaintiff for execution. 


Tn response to this letter the defendant, on June 11, 1934, wrote the following 
letter to the plaintiff : 


“Re: Policy No 53 674 

“At the request of Mr. C. M. Duke we are enclosing loan papers filled in for 
the full loan value which amounts to $322.00. This covers the former loan and 
interest of $292.24, and part of the halance of the October 6, 1933, annual premium, 
leaving a balance of $8.87 that you will have to pay in cash to supplement the loan 
papers. 

“Please complete these papers by having your signature witnessed by some dis- 
interested person, not a relative, and return both copies to us with your check for 
$8.87.” 

The plaintiff upon receipt of this letter executed and returned to the defendant 
the loan agreement and a cashier’s check for $8.87, which were received by the 
defendant on June 25, 1934. 

On that day, in a letter to the plaintiff, the defendant acknowledged receipt of 
the loan agreement and the payment of $8.87, but stated that since this settlement 
was not made on time, it would be necessary for the plaintiff to furnish current 
evidence of his insurability. Thereafter, they rejected his reinstatement, upon the 
ground that he was not a good insurance risk. 


On the trial of the case the assistant treasurer of the defendant testified that 
the reason that the defendant refused to accept the loan agreement and check in 
settlement of the premium was that they were not received in the home office on 
or before June 6, 1934. 

It is difficult, if not impossible, to reconcile the defendant’s conduct with its 
contention that the loan agreement and the check were not received in time. The 
defendant asserts that these papers, which it is admitted would have completed the 
payment of the premium due, had to be received at the home office on or before June 
6, 1934; yet, five days after this, on June 11, 1934, in response to a letter from its 
general soliciting agent, it sent a letter to the plaintiff enclosing a loan agreement 
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which it told him to execute and return with his check for $8.87, which would take 
care of his previous loan and the balance of the premium due. 

Under these circumstances, it was for the jury to say whether the defendant had 
waived the punctual payment of the balance of the 1933 premium and wrongfully 
breached the contract. See Welch v. Missouri State Life Ins. Co., 176 S.C. 494, 180 
S.E. 447. There was also other testimony strongly tending to show that the defend- 
ant had waived prompt payment of the premiums on the prior extension agreements. 

We agree with the lower court that this issue was properly submitted to the 
jury. 

[2-5] After a very careful examination of the evidence in this case and all 
inferences growing thereout, viewed in the light most favorable to the plaintiff, we 
are convinced that the lower court erred in refusing to grant the motion of the 
defendant, made on trial, for a directed verdict on the cause of action for punitive 
damages. The trial judge later attempted to correct this error in his order overrul- 
ing the motion made for a new trial, by ordering that judgment be entered in favor 
of the defendant on that issue. The correct result has thus been accomplished by 
the judgment entered below with reference to this matter, though irregularly 
rendered. Generally, the court on finding cause for setting aside a verdict should 
order a new trial rather than render judgment for the movant. 

In the case of Gwathmey v. Foor Hotel Co., 121 S.C. 237, 113 S.E. 688, the 
defendant having made a motion for a new trial, the judge passed an order, the per- 
tinent provisions of which are as follows (page 689): “Ordered, that the verdict 
for punitive damages be reduced to the sum of five hundred dollars ($500.00), and 
that the motion for new trial be refused.” 

It is to be observed that this order is very similar to that passed by the lower 
court in the case at bar; the only difference being that the verdict for punitive dam- 
ages in the case referred to was reduced instead of being stricken out. In passing 
upon the validity of the quoted order, this court said (page 689) : “The authority of 
a circuit judge to correct, modify, or interfere with the verdict of a jury in a case 
properly triable by jury is embraced in and limited to the power, to grant new trials. 
Civil Code 1912, § 3831; Code Civ.Proc.1912, § 324. Obviously, the absolute power 
to change or modify the findings of a jury upon an issue of fact properly submitted 
to them would, when exercised, amount to the substitution of the trial judge’s find- 
ings for the verdict of the jury and to the abrogation in such cases of the right of 
trial by jury. There being no question as to the legal right of the plaintiff in her 
action of tort for unliquidated damages to have the amount of damages determined 
by a jury, the order of the circuit judge must be adjudged erroneous in so far as 
it reduced the amount of the verdict without allowing the plaintiff the option of a 
new trial nisi. See, generally, Nettles v. Harrison, 2 McCord 230: Davis v. Ruff, 
Cheves 17, 34 Am.Dec. 584; Fripp v. Martin, 1 Speers 236; Warren v. Lagrone, 12 
S. C. 1451 51: Wilson v. Railroad Co., 16 S.C. [587] 592: Finch v. Finch. 21 
S.C. 342: Levi v. Legg, 23 S.C. 282; Beaudrot v. Railway Co., 69 S.C. 160, 48 S.E. 
106; Hall v. Railroad Co., 81 S.C. 522, 62 S.E. 848.” 

And for a later discussion and review of all of the cases bearing upon this sub- 
ject. see Anderson v. 7Xtna Casualty & Surety Co., 175 S.C. 254, 178 S.E. 819. 

On the strength of these cases, we think the court below fell into error in 
rendering judgment for the defendant, under the circumstances stated, on the cause 
of action for punitive damages without giving the plaintiff the option of a new trial 
nisi. However, as already stated, the error is harmless, because the court did then 
what it should have done in the first instance; namely, grant the motion of the 
defendant for a directed verdict on the issue of punitive damages when it was made 
during the course of the trial. 

We do not mean to say, of course, that a trial judge may not reserve his 
decision on a motion for a directed verdict until after the verdict has been rendered 
by the jury, but this should be done only when such procedure is agreed to by 
counsel engaged in the case. 

Other subsidiary questions remain to be decided. 


[6, 7] The parties being unable to agree upon the case for appeal, the matter 
was taken before his honor, Judge Dennis, for settlement. Over the objection of 
the defendant, he ordered that the testimony of Dr. Guyton and Dr. Perry, witnesses 
for the plaintiff, be printed in the record. Over the objection of the plaintiff, he 
allowed the defendant to serve and file an additional exception charging error in 
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the admission of this testimony on trial. Both sides appeal, and we think there 
is no merit in either appeal. 

The medical testimony was pertinent upon the issue of punitive damages. 

The judge committed no error in permitting the defendant to file the additional 
exception where it became necessary by reason of the amendment allowed in the 
settlement of the case for appeal. 

Judgment affirmed. 

Stabler, C. J., and Bonham and Baker, JJ., concur. 

Carter, J., did not participate on account of illness. 


HULME v. GREAT NATIONAL LIFE INS. CO. No. 13741. 
Court of Civil Appeals of Texas. Fort Worth. April 8, 1938. 
Rehearing Denied May 6, 1938. 
116 Southwestern Reporter (2d) 459. 
FALSE ANSWER BY AGENT. 

Where an applicant for a life policy truly answered questions in application 
as propounded by a soliciting agent but agent wrote in false answers showing 
that applicant was a good risk, insurer could not defeat recovery on ground 
that answers were falas and that it relied on such answers in issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

Appeal from District Court, Cooke County; B. W. Boyd, Judge. 

Suit by J. A. Hulme against the Great National Life Insurance Company on 
a life policy. Judgment for defendant, and plaintiff appeals. 

Reversed and rendered. 

Ray Winder, of Gainesville, for appellant. 

Webster Atwell, of Dallas, for appellee. 

Brown, Justice. 

\ ppellant brought suit against appellee insurance company on a policy of 
insurance issued upon the life of appellant’s wife in the principal sum of $1,000. 

\ppellee answered alleging that the policy was one issued without a medical 
examination of the ineured: that in the application for insurance the applicant 
had given false answers to questions regarding her health; that the application 
warrants the answers to be true and that same are offered as a consideration 
for the basis of the contract of insurance; that the application contains a stipulation 
that the policy shall not take effect until it has been manually delivered to the 
insured while in good health; and that it contains the following stipulation: 
“That no statements, promises, agreements or information made or given by 
or to the person soliciting or taking this application other than those written 
and contained he rein shall have any binding force or in any way affect the rights 
of the company.” And that the policy contains the following provision: “No 
alteration or modification of this policy will be valid unless endorsed hereon by 
the president, vice-president, secretary or assistant secretary of the Company. 
No agent is authorized to waive or modify any terms or conditions of this 
policy, to extend the time for payment of premiums, or bind the Company by 
making any promises not contained in the policy or by accepting any represen- 
tation not contained in the written application for this policy.” 

Anpellee alleged that the insured was suffering from heart trouble at the 
time the application for the policy was made; that she was not in good health 
when it was delivered to her; and asserted that it was not liable, under the 
provisions of both the application for insurance and the insurance contract, by 
reason of these facts. 

Appellant replied to this answer to the effect that when appellee’s agent, 
who solicited her application, came to the insured, she gave him true and correct 
answers to all of the questions propounded to her in the application, and alleged 
that the defendant insurance company has by virtue of such facts waived the 
provisions of its policy relied upon, and that it is estopped to set up the erroneous 
answers contained in the application which were written therein by its agent, 
who knew at the time that same were untrue. 

The case being tried to a jury, and the cause submitted on special issues, the 
jury found in substance as follows: (1) That Mrs. Hulme had heart trouble 
at the time she signed the application; (2) that such illness was a_ serious 
menace to the prolongation of her life; (3) that she had heart trouble at the 
time the policy was delivered to her husband; (4) that such illness was a 
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serious menace to the prolongation of her life; (5) that the agent of the insurance 
company did not write in the application for insurance the correct answers to 
the questions as given by Mrs. Hulme; (6) that Mrs. Hulme told such agent 
that within the preceding five years she had suffered bodily disease or infirmity; 
67) that she told such agent she was not in first-class health; (8) that she 
told such agent that she had heart trouble; (9) that she told such agent she 
had shortness of breath upon exertion; (10) that she did not tell such agent 
she had never undergone a surgical operation; (11) that Mrs. Hulme did not 
know that she had heart trouble at the time she filed the application; (12) that 
she believed she was in good health when she signed the application; (13) that 
Mrs. Hulme told the agent that her physician had advised her that she had 
heart trouble 

On this verdict the court rendered judgment that the plaintiff (appellant here) 
take nothing by reason of this suit. 

The appeal presents an altogether different question from that raised in 
appellee’s brief. This is not a suit where an agent, whose sole duties are to 
solicit insurance applications, forward same to the company, deliver the policies 
when issued and collect the premiums as they accrue, has knowledge of facts 
which he should impart to his principal affecting the risk, and where the doctrine 
of waiver and estoppel is attempted to be invoked solely on the knowledge 
thus obtained by such soliciting agent 

We had such question before us in the case of Willis v. Texas Prudential 
Insurance Company, 101 S.W.2d 857, writ refused. It will be noted that such 
case, and the cases cited in the able opinion written by Mr. Justice Speer, show 
that in those cases the question that is before us was not involved. Here we 
have a mere soliciting agent who goes to a prospective patron and who pro- 
pounds the questions found in the application for insurance to the applicant, and 
the applicant gives the agent true and correct answers to such questions, but the 
agent, who is eager to secure the insurance, instead of writing the answers as 
correctly given, writes in false answers calculated to show that the applicant 
is a good risk, and the policy of insurance is issued and delivered because of 
such answers. 

Under such circumstances it is held that to all intents and purposes the 
application for insurance contains the true answers given by the applicant, and 
therefore the insurance carrier cannot he heard to say that the answers are 
false and untrue, and that it has relied upon such answers in issuing the policy 
The fraud thus shown is one that is committed by the agent of the insurance 
company without the connivance, the knowledge, or the consent of the insured 

The case before us is governed and controlled by the following authorities 
Lee v. Mutual Protective Ass’n, Tex.Civ.App.. 47 S.W.2d 402. writ dismissed 
in a written opinion by Mr. Justice Critz, Tex.Com.App., 65 S.W.2d 271; Inter- 
Ocean Casualty Co. v. Brown, Tex.Civ.App., 31 S.W.2d 333, writ dismissed; 
American National Insurance Co. v. Park, Tex.Civ.App., 55 S.W,.2d_ 1088, 
writ refused; Washington National Ins. Co. v. Brock, Tex.Civ.App., 60 S.W.2d 
861, writ refused; Bradv Mutual Life Ins. Ass’n v. Smith Tex.Civ.App., 76 
S.W.2d 231: Terry v. Texas Prudential Ins. Co., Tex.Civ.App.. 77 S.W.2d 
761, writ dismissed: Washington Fidelity National Ins. Co. v. Smith, Tex 
Civ.App., 80 S.W.2d 413; Martinez yv. First Texas Prudential Ins. Co., Tex 
Civ. Apn.. % S.W.2d 645. writ dismissed, and Provident Life & Accident Ins 
Co. v. Flowers, Tex.Civ.App., 91 S.W.2d 847, writ dismissed. 

We have concluded that under the undisputed facts and the findings of 
the jurv, the judgment of the trial court should be, and it is hereby, reversed, 
and judgment here rendered for the appellant. 


GENERAL AMERICAN LIFE INS. CO. v. DAY. No. 2148—7062. 
Commission of Appeals of Texas, Section A. May 18, 1938. 
116 Southwestern Reporter (2d) 697. 
1. POLICY LOAN. 

Where participating life policies became void for failure to pay policy loans 
which equaled cash value of policies, or interest due thereon, insurer was not 
required to apply dividend due insured to payment of interest installment so 
as to continue policies in effect at insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 
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Life General American Life Ins. Co. v. Day 


2, POLICY LOAN. 

Where participating life policy provided that, in case of insured’s total 
permanent disability, insurer would pay premiums thereafter, insurer did not 
thereby also assume to pay interest on policy loan, and hence recovery could 
not be had on a policy where interest payment on policy loan was in default 
so as to void policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by Bonnie B. Day against the General American Life Insurance 
Company on two policies of life insurance issued by the Missouri State Life 
Insurance Company, of which company the defendant is the successor as to 
the policies involved. Judgment for plaintiff on both policies was reversed 
by the Court of Civil Appeals, 89 S.W.2d 1012, and remanded as to one policy, 
and defendant brings error. 

Judgment of the Court of Civil Appeals reversed in part and affirmed in 
part and judgment of the district court reversed. 

S. C. Rowe, of Fort Worth, for plaintiff in error. 

John D. McComb, of Jacksboro, and Hampden Spiller, of Fort Worth, for 
defendant in error. 

Harvey, Commissioner. 

This suit was brought by Mrs. Bonnie B. Day, widow of Travis E. Day, 
deceased, against the plaintiff in error, General American Life Insurance Com- 
pany, on two policies of life insurance issued by the Missouri State Life 
Insurance Company to the insured Travis E. Day, who died March 22, 1932. 
One of the policies, being numbered 71371, was for $1,000, and the other, being 
numbered 51381, was for $2,000. Both were of the class known as participating 
policies. The plaintiff in error, the General American Life Insurance Com- 
pany, is the successor of the Missouri State Life Insurance Company so far 
as the said two policies are concerned. An anniversary date of policy No. 
71371 was May 21, 1931, on which date an annual premium amounting to $36.76 
became payable in advance. On the same date, the sum of $32.45 interest on a 
policy loan of $540.84, against the policy, became payable in advance. Neither 
the said premium nor said interest was ever paid by the insured. On said date, 
the indebtedness of $540.84 due by the insured to the company on said policy 
equaled the cash value of the policy, including net value of additions under 
the terms and conditions of the policy. On said date, the insurance Company 
duly mailed a written notice to Day, notifying the latter that the sum of 
$32.45 interest on the policy loan became payable on that date, and that, inas- 
much as the loan “equals the present available cash value the policy will be void 
n accordance with its terms, unless the interest is paid within thirty-one days 
from the due date appearing on this notice.” 

[1] There was a policy loan amounting to the sum of $1,276.96 against 
policy No. 51381. On April 3, 1921, the sum of $76.44 interest became payable 
in advance on said loan. This sum was never paid by Day, the insured. On 
said date, the said policy loan equaled the cash value of the policy, including 
net value of additions under the terms and conditions of the policy. On said 
date, the company mailed a written notice to Day in regard to said $76.44 
interest, which written notice was in all material respects the same as in the 
other case hereinabove described. Mrs. Day recovered judgment in the trial 
court for the amount of both policies, less the amount of the policy loans. The 
company appealed, claiming that the policies lapsed because of the nonpayment 
of said interest installments within the prescribed time. The defendant in 
error, Mrs. Day, contended in the Court of Civil Appeals that said policies 
did not lapse, because of the nonpayment of said respective installments of 
interest, for the reason that in each case there became payable, on the due 
date of the interest installment, a dividend which the company was under duty 
to apply to the interest inabelienanh. In each instance the amount of the 
dividend was in due time paid to the insured. The provisions of both policies 
respecting policy loans and dividends are in all respects the same. Discussing 
these provisions, the Court of Civil Appeals held in effect that the company 
had no right and was under no duty to apply the dividends to the interest 
installments. See Opinion of the Court of Civil Appeals, 89 S.W.2d 1012. This 
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holding has been approved by this court by the refusal of Mrs. Day’s applica- 
tion for writ of error. Basing its action on said holding, the Court of Civil 
Appeals reversed the judgment of the trial court in respect to policy No. 51381 
and rendered judgment for the company. But, as to policy No. 71371, said 
court reversed the judgment of the trial court and remanded the cause on the 
ground that the trial court erred in sustaining the company’s exception to the 
following averments contained in plaintiff’s petition: 

“That prior to May 21, 1921, and while all premiums on said policy (mean- 
ing policy No. 71371) were fully paid, the insured became totally and per- 
manently disabled from disease and at a time before he attained the age of 65 
years, and that thereafter he remained totally disabled so that he could not 
pursue any gainful occupation up to the time of his death, which occurred 
March 22, 1932, and that under the terms of said policy the company was 
obligated to pay premiums due thereon after such disability * * * . The plaintiff 
would further show that prior to May 21, 1931, the Missouri State Life Insur- 
ance Company had full notice and knowledge of the fact that the insured, 
under said policy No. 71371, was wholly disabled so that he could not pursue 
any gainful occupation and that such condition of the insured was permanent,” 

Said policy contains the following provisions, upon which the foregoing 
pleading is based: 

“Total and Permanent Disability Clause 

“The Company will pay for the Insured the premiums required hereon for 
every policy year following the date of approval by the Company of proof 
that the Insured has become totally and permanently disabled as hereinafter 
defined, if such proof is received by the Company before the Insured has 
attained the age of sixty vears and if premiums have been duly paid by the 
Insured to the end of the policy year in which such proof is approved. The 
premiums paid by the Company in conformity with this provision will not be 
an indebtedness hereon, and this policy will continue in full force towards 
maturity, sharing in the profits of the Company among policies of its class, 
and with loan, cash and other guaranteed values increasing and progressing 
from year to year, in like manner as if the premiums were being duly and 
regularly paid by the Insured. The total and permanent disability of the 
insured must be due to bodily injuries or disease occurring while this policy 
is in full force, and must be such as to prevent the Insured then and at all 
times thereafter from engaging in any gainful occupation; provided, that if 
at any time after approval by the Company of the aforesaid proof, the Insured 
should recover so as to be able to engage in any gainful occupation, the Com- 
pany’s obligation to pay further premiums shall cease and the Insured be 
required to pay all premiums becoming due hereon after the date of such 
recovery. The irrecoverable loss of the entire sight of both eyes or the total 
and permanent loss, by removal or by disease, of the use of both hands, or of 
both feet, or such loss of the use of one hand and of one foot, will also be 
deemed total and permanent disability within the meaning of this provision.” 

[2] It is seen that these policy provisions.do not even remotely suggest 
or imply any obligation on the part of the company to pay interest on the 
policy loan. Even should it be conceded that the allegations of the plaintiff's 
petition, taken in connection with the above policy provisions, show an obliga- 
tion on the part of the company to pay premiums, still this would not excuse 
the nonpayment of interest by the insured. 

In the respect that the cause is remanded as to policy No. 71371, the judg- 
ment of the Court of Civil Appeals is reversed and judgment is here rendered 
for the insurance company. In all other respects, the judgment of the Court 
of Civil Appeals is affirmed. 

Opinion adopted by the Supreme Court. 


PHIPPS v. AMERICAN NAT. INS. CO. No. 12332. 
Court of Civil Appeals of Fexas Dallas. March 19, 1938. 
Rehearing Denied May 14, 1938. 
116 Southwestern Reporter (2d) 800. 
2. RELEASE. a 
As respects validity of release, a statement by insurer’s agent to beneficiary 
following insured’s death that $1.20 was all that was owing on nonmedical lite 
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policy for $396 because policy had been in effect only a short time, on basis of 
which statement beneficiary executed release on receipt of $1.20, was no more than 
the expression by agent of his opinion as to policy and not a statement of fact 
on which to predicate actionable fraud, where beneficiary had custody of policy 
and knew all the facts, parties were on an equal footing, and no fiduciary or 
confidential relationship existed. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. RELEASE. 

A beneficiary of nonmedical life policy could not attack release executed by 
him on ground of lack of good-faith dispute as to liability where beneficiary 
admitted in release that insured was not in sound health at date of issuance of 
policy “as necessary thereunder to place liability” upon insurer. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

4, INSANITY. 

Applicant’s failure to disclose to insurer at date of delivery of nonmedical life 
policy that applicant’s brother who was the insured was at that time under restraint 
in county jail awaiting transfer and continuing confinement in state institution for 
the insane was sufficient to avoid policy, notwithstanding that on date of application 
for policy notice was imputed to insurer that insured was in bad health physically 
and mentally, where policy stated on its face that “no obligation is assumed by 
the Company prior to the date hereof nor unless on said date the Insured is alive 
and in sound health.” 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

5. GOOD FAITH. 
\ll parties to an insurance contract must act in good faith. 
(For other cases, see Insurance, Dec. Dig. § 138[1].) 

6. APPLICATION. 

The contents of application for insurance have no contractual force, not heing 
made a part of the policy. 

(For other cases, see Insurance, Dec. Dig. § 151[2]. 

7. INSANITY. 

An applicant for nonmedical life policy insuring applicant’s brother could not 
justify applicant’s failure to disclose to insurer that at time policy was delivered 
insured was under restraint in county jail awaiting transfer and continuing confine- 
ment in state institution for the insane, on ground that applicant’s statement in 
application that insured was in bad physical and mental condition should be consid- 
ered as true answers to unanswered questions in application as to existence of 
physical or mental defects, and as to illness or disease with which insured had 
suffered for past three years, putting insurer on notice, where applicant was put 
on notice that true information regarding insured’s health would probably not be 
placed in application. 

(For other cases, sec Insurance, Dec. Dig. § 379[5].) 

Appeal from Dallas County Court: Owen George, Judge. 

\ction by W. E. Phipps against the American National Insurance Company 
to recover on a nonmedical life policy. From a judgment for defendant not- 
withstanding a jury verdict for plaintiff, plaintiff appeals. 

\ffrmed. 

Clifford Craig, of Dallas, for appellant 

W. B. Handley, of Dallas, for appellee. 

Younc, Justice. 

We have concluded to state briefly our conclusions of fact and of law herein, 
upon the grounds urged in the above’ motion of appellant, and as enlarged upon 
in his motion for rehearing. Appellant was plaintiff in the trial court and appellee 
the defendant, and they will be so referred to here. Plaintiff sued as beneficiary 
under a nonmedical life insurance policy for $396, issued by defendant June 10, 
1935, on the life of his brother, Claude B. Phipps alleging issuance and delivery, 
death of the assured and compliance with all policy provisions. Defendant pleaded 
(1) breach of conditions precedent contained in the insuring clause of the policy, 
making the effectiveness thereof dependent upon the insured being in sound health 
on the policy date: (2) fraud in procurement of the policy; and (3) accord and 
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satisfaction. By supplemental petition plaintiff alleged waiver and estoppel as to 
th first and second defenses above, and want of consideration as to the third, to 
which defendant interposed a general denial. 

The substance of the facts, as found by the jury, is that: (1) No good-faith 
dispute existed between plaintiff, William E. Phipps, and the defendant at the time 
of signing the release in evidence; (2) the agent for defendant had stated to 
plaintiff, at the time of signing said release, that “$1.20 was all that was due him, 
due to the fact that the policy had been in effect’ only a short time,” and such 
statement was a material misrepresentation and relied on by plaintiff in signing 
the release instrument; (3) that plaintiff had stated to the agent of the defendant, 
at the time of the signing of the application for this insurance, that his brother, 
Claude B. Phipps, was in bad physical and mental health, and defendant knew at 
the time of the delivery of the policy in suit that insured, Claude B. Phipps, was 
in bad health, both mentally and physically; and (4) that question No. 15 in the 
application, inquiring as to the existence of physical and mental defects, and ques- 
tion No. 17, inquiring as to the illness or disease with which the assured had 
suffered for the past three years, had been left blank when plaintiff signed the same 
for the assured and delivered it to defendant’s soliciting agent. Upon motion 
made by the defendant, notwithstanding the jury verdict, judgment was rendered 
by the trial court that plaintiff take nothing, and this appeal resulted. 


The above application was dated May 30, 1935, the policy issued and was 
delivered on June 10th, following, to plaintiff, who throughout such transactions 
was acting for the assured, Claude B. Phipps. The testimony discloses that said 
Claude B. Phipps was under observation of Dr. Schwenkenberg, county psy- 
chiatrist, from May 16 to 24, 1935, his condition being known as general paresis, 
a disease due to syphilis of the brain; he having had assured under observation 
some weeks before. Assured had been in had health a long time following a 
stroke of paralysis, with treatment for the past several vears. About three months 
before the above dates of observation, assured began to break down, his ailing 
condition progressing to the extent that lunacy charges were filed on May 16, 1935, 
when he was placed in confinement. His mind began to fail noticeably at the time, 
memory bad, with difficulty in talking connectedly, delusions of grandeur and 
affluence, all typical of advanced stages of paresis. Assured remained in the Dallas 
county jail, under observation and treatment, until May 24th, when his brothers 
(plaintiff and another) requested his release for outside treatment, to which thev 
felt that the assured would be more responsive. Later, plaintiff and brother came 
back to Dr. Schwenkenberg with such adverse reports as to assured’s condition 
that it was deemed advisable to place him in the state hospital at Austin, where 
he could be restrained and treated, his condition being described as on a rapid 
decline, obviously worse than in May. Assured was rearrested June 5th on the 
pending lunacy complaint, and placed in a proper ward of the Dallas county jail. 
On June 6th, he was tried and adjudged of unsound mind, continuing under restraint 
until transferred to the Austin state hospital, where he died June 30, 1935. The 
death certificate that followed certified the principal cause of death was general 
paresis of the brain, contributed to by syphilis. Plaintiff had paid $1.20 premium 
on the policy in question and, on July 3, 1935, executed the following release to 
the defendant : 

“Received of the American National Insurance Company of Galveston, Texas, 
One 20/100 Dollars, being the full amount of the premiums paid to the Company 
on and in full settlement, satisfaction and discharge of all my rights, title and 
interest under policy No. 9079519 issued by the American National Insurance 
Company of Galveston, Texas, on 6/10, 1935, to Claude B. Phipps. 

“Now, therefore, in consideration of the said sum of $1.20 this day paid to me 
by the said American National Insurance Company of Galveston, Texas, the receipt 
whereof is acknowledged, I this day acknowledge the same as full settlement, sat- 
isfaction and discharge by the said Insurance Company of all its liabilities ot 
whatsoever kind under said policy and my rights thereunder, and do hereby in 
all things release and discharge said Insurance Company from all further liability 
under said policy and declare the same fully extinguished. 

“In further consideration of the sum referred to herein, it is understood, 
admitted and agreed that the said insured, Claude B. Phipps, was not in sound 
health on 6/10/35, the date said policy was issued as necessary thereunder to place 
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liability upon the American National Insurance Company for the Insurance referred 
to therein. And for the further reasons, which are understood, admitted and 
agreed to: 

“Witness my hand at Dallas, Texas, this 3 day of July, A.D. 1935. Signed 
in the presence of T. R. Dorcey /S, H. C. Ewing /S. William E. Phipps /S.” 

At the time the application was signed, defendant’s soliciting agents were at 
the house of plaintiff, collecting for other insurance, and the conversation turned 
to a lapsed policy on Claude Phipps, as to which the agent suggested a new policy, 
instead of a renewal. On plaintiff’s statement to the agent that he did not think 
his brother could get much insurance, on account of his health, the agent said, 
“We are out looking for business this morning,” and went on talking about the 
lapsed policy, and the application for the policy in suit was then discussed, signed 
by the assured, given to plaintiff, and by him delivered to said agent. Plaintiff 
further testified that he told the agent at that time about both the mental and 
physical bad health of his brother (assured); that he had suffered a stroke of 
paralysis several years before, and that when the application was signed some of 
the blank spaces had not been filled out; also that, at the time the policy was 
delivered, he told the defendant’s agent nothing about his brother’s intervening 
conviction on the lunacy charges, or his arrest and confinement in the county jail, 
pending his transfer to a state institution for the insane. A provision of the 
policy was that “no obligation is assumed by the Company prior to the date hereof 
nor unless on said date the Insured is alive and in sound health.” 

[1] In discussing briefly the law of this case, we are bound by the jury verdict 
set out above in substance, as there was testimony in the record to support the 
same. Our sole inquiry here is as to the sufficiency of the defenses of appellee, 
as matters of law. 

[2] First, we will consider the validity of the above release, in view of plain- 
tiffs allegations and the findings of misrepresentation. The jury found that 
defendant’s agent stated to plaintiff, at the time, that $1.20 was all that was owing 
due to the fact the policy had been in effect only a short time. Plaintiff had custody 
of the policy and knew all the facts, as well as, or better than, defendant's agent, 
relative to the material events, beginning with the application on May 30th and 
terminating with assured’s death on June 30th. The parties were on an equal 
footing, no fiduciary or confidential relationship existing. The plaintiff knew the 
policy had been in effect only a short time, and we conclude the statement in question 
to be no more than the expression by the agent of his opinion as to the policy, and 
not a statement of fact on which to predicate actionable fraud. National Fire 
Ins. Co. v. Plummer, Tex.Civ.App., 228 S.W. 250; McGary v. Campbell et al., 
Tex.Civ.App., 245 S.W. 106, 112; Franklin Ins. Co. vy. Villeneuve, 25 Tex.Civ.App. 
356, 60 S.W. 1014: Edge v. Business Men’s Assur. Co. of America, Tex.Civ.App., 
15 S.W.2d 44, 45; Braxton v. Haney, Tex.Civ.App., 82 S.W.2d 984: Black on 
Rescission, vol. 1, pp. 187, 188. Of the cases cited by plaintiff on fraud in the 
procurement of the release instrument, the latest one of Safety Cas. Co. v. McGee, 
Tex.Civ.App., 93 S.W.2d 519, has had writ of error granted; and aside from this 
is largely based on Garsee v. Indemnity Ins. Co. of North America, Tex.Civ.App., 
47 S.W.2d 654, where facts of illiteracy and relations of special confidence were 
involved. 

[3] There being no fraud in the obtaining of the release, the fact of a good- 
faith dispute as to liability can be seen from the terms of the instrument itself. 
Plaintiff admitted therein that the assured, Claude B. Phipps, was not in sound 
health at the date of the issuance of the policy “as necessary thereunder to place 
liability upon the American National Insurance Company for the insurance referred 
to therein.” As was said by the Commission of Appeals in Great Southern Life 
Ins. Co. v. Heavin, 39 S.W.2d 851, 852: “A party to a written settlement may 
not contend that there was no dispute to compromise, when the instrument itself 
clearly states the grounds for the settlement and he deliberately signs and acknowl- 
edges it. Texas Jurisprudence, par. 29, p. 269, and par. 30, p. 271, and authorities 
there cited. This is the situation of the defendant in error in this cave.” 

|4, 5] As to defendant’s remaining defenses, we will assume, as the jury found, 
that notice was imputed to the insurance company on the date of the* application 
that the assured was in bad health, both physically and mentally. Later, on June 
10th, when the policy was issued and delivered to plaintiff, assured had been 





790 Tue Insurance Law Journal, Vol. 91 [Semt., 1938 


adjudged insane, and at the very time was under restraint in the Dallas county 
jail, awaiting transfer and continuing confinement in a state institution for such 
unfortunates. Plaintiff failed to advise defendant’s agent, in any wise, of this 
material change of status of the assure. In Forrester v. Southland Life Ins. 
Co., Tex.Civ.App., 43 S.W.2d 127, the failure of assured to disclose material facts 
arising between the time of the application and the delivery of the policy was 
sufficient to avoid the same, even though there was no stipulation therein as to 
sound health at the time of such delivery. We think the principle of the Forrester 
Case is especially applicable here, where the policy, accepted by plaintiff, stated 
in its face “that no obligation is assumed by the company prior to the date hereof, 
or unless on said date the assured is alive and in good health.” But plaintiff 
contends that defendant imputedly knew of the true conditions at the time of the 
application, and hence was visited with the same knowledge ten days later on the 
policy date. A bad state of health, physically and mentally, is measurably different 
from a condition of organic disorder of such nature as to justify a conviction and 
restraint following an insanity trial; and a disclosure of these later facts should 
have been made under the good-faith rule, which is held to apply to all parties 
to insurance contracts. Stipcich v. Metropolitan Life Ins. Co., 277 U.S. 311, 48 
S.Ct. 512, 72 L.Ed. 895. Shaner v. West Coast Life Ins. Co., 10 Cir., 73 F.2d 681, 
citing the Stipcich Case, says (page 685): “The simplest rudiments of fairness 
require an applicant for insurance to disclose to the company an adverse change 
in his physical condition occurring after the application is submitted and before 
the policy is issued and delivered. Failure to do that here rendered the policy 
unenforceable because in virtue of the contractual provision it did not go into 
effect.” 

|6, 7] The contents of the application for insurance have no contractual force, 
not being made a part of the policy. Plaintiff contends, under authority of Lee 
v. Mutual Protective Ass’n of Texas, Tex.Civ.App. Eastland, 47 S.W.2d 402, 
affirmed in Tex.Com.App., 65 S.'W.2d 271, that his answers as to the bad condition 
of his brother’s health should be considered, in law, the true answers to questions 
15 and 17 of the application, putting defendant on notice of such facts, then and 
thereafter. The particular facts in insurance contracts of this character are largely 
controlling as to the principles of law applicable thereto, and, while we follow the 
Lee Case, supra, in the conclusions there reached from the facts, we have here a 
situation somewhat different. The statement of the agent to the plaintiff on the 
date of the application that they were “out looking for business that morning,” 
together with accepting the application witt these material questions unanswered, 
could not fail to have impressed the plaintiff that such agent was not concerned 
with the condition of the assured’s health, and that true information thereof would 
probably not be placed in such instrument. Under this testimony, as detailed in the 
record, and the allegations of plaintiff's supplemental petition, issues of good faith 
and want of negligence on the part of plaintiff were raised, as illustrated in San 
Angelo Life & Acc. Ass’n v. Haynes, Tex.Civ.App., 106 S.W.2d 363, as a part of 
plaintiff’s cause of action. Even in Schumann v. Brownwood Mut. Life Ins. Ass’n, 
Tex.Com.App., 286 S.W. 200, strongly relied upon by plaintiff as being similar in 
facts, the court was careful to say that there was nothing in the case to suspect that 
Martin, the soliciting agent, would falsify his answers. That such is not plaintiff's 
case here is apparent from a careful reading of the record. 

Motion for rehearing is overruled. 


SNYDER LOCAL MUT. LIFE ASS’N, GROUP ONE v. LEMOND. No. 1788. 
Court of Civil Appeals of Texas. Eastland. April 15, 1938. 
Rehearing Denied May 13, 1938. 

116 Southwestern Reporter (2d) 829. 

3. GROUP ASSESSMENT. , 

Under statute prohibiting payment by one group of mutual insurance 
association of debts of another group, judgment allowing recovery on mutual 
certificate from group to which insured allegedly belonged, and from “any 
class or group of said defendant in to which said policy holders or members 
may be transferred or rewritten, to be assessed by levying assessment of $1.10 
each upon,the members,” was erroneous as respects quoted provisions, which 
were unsupported by pleading. Vernon’s Ann.Civ.St. art. 4875a—11. 

(For other cases,see Insurance, Dec: Dig. § 672.) 
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Appeal from District Court, Scurry County; A. S. Mauzey, Judge. 

Action on a mutual life certificate by J. E. Lemond against the Snyder 
Local Mutual Life Association, Group One. From a judgment for plaintiff, 
defendant appeals. 

Reformed and affirmed. 

G. R. Lipscomb, of Fort Worth, and C. F. Sentell, of Snyder, for appellant. 

Stinson, Hair, Brooks & Duke and Wilson & Ash, all of Abilene, for 
appellee. 

Grissom, Justice. 

Plaintiff, J. E. Lemond, sued defendant, Snyder Local Mutual Life Asso- 
ciation, Group One, for $1,000, alleged to be due plaintiff as beneficiary in an 
insurance certificate issued by defendant insuring the life of James N. Lemond, 
deceased. Plaintiff, among other things, alleged that on March 26, 1934, “the 
defendant issued its membership certificate of life insurance in its Group One, 
upon the life of James N. Lemond, for the principal sum of $1,000 in considera- 
tion of the payments of the assessments and premiums therein stipulated and 
provided in said policy.” It was alleged that a membership certificate in the 
defendant association was issued to James N. Lemond, duly signed by the 
president and secretary-treasurer of the defendant association; that the cer- 
tificate contained the following provision: “This certificate witnesseth that 
Tames N. Lemond hereinafter styled insured, is this day admitted as a member 
of the Snyder Local Mutual Life Association, Group One, of Snyder, Texas” 
etc. 

That said policy of insurance was issued and delivered to the assured and 
that said membership certificate became a valid, binding obligation; that all 
premiums and assessments had been paid; that the assured died on the 13th 
day of January, 1935; that at said time said certificate was a valid and binding 
obligation upon the defendant to pay the same in the event of assured’s death; 
that upon the death of the assured said certificate became due and payable and 
said defendant became bound, liable, and obligated unconditionally to pay 
same. Plaintiff alleged that he had given the required notice of the death and 
had furnished the defendant with proof of death of assured, as required in said 
membership certificate; that more than ninety days had elapsed since the death 
of the assured and though proof of death, required under:the terms of the 
certificate, had been made, defendant refused to pay the sum provided for in 
said certificate to plaintiff's damage in the sum of $1,000. 

The defendant answered by general denial and further alleged, in sub- 
stance, that the application for insurance contained false statements as to the 
condition of the health of James N. Lemond; that said statements in the 
application were relied upon by the defendant in issuing its certificate or policy 
of insurance; that James N. Lemond at the time of the application for and the 
issuance of the certificate was not in good health, as represented, but was ill 
and suffering from certain diseases which, it was alleged, caused or contributed 
tc his death. 

By supplemental pétitions, plaintiff alleged that if any irregularities existed 
in the making of the application that the facts were known to defendant and 
its agents and its managing officer; that the defendant took advantage of same, 
profited thereby and, knowing of said irregularities, received the benefits thereof 
by collecting dues, premiums, and assessments whereby, it was alleged, defend- 
ant was estopped to plead any irregularities in said application, and by its acts 
waived any forfeiture of said policy to which it might have been entitled. 

Plaintiff further alleged that the insured was in good health at the time the 
application for insurance was made and certificate issued, but if insured was 
aftlicted with any ailment at said time, which was denied, that insured was 
cured of same before the commencement of the illness which caused his death. 
Plaintiff further alleged that in making the application for insurance the facts 
were stated to the defendant’s agent who took the application. 

After the announcement of both parties that they were ready for trial and 
at the commencement of the examination of the jury panel, the defendant filed 
an admission under rule 31 for district and county courts, which, omitting formal 
parts, was as follows: “Now comes the defendant and admits that the plaintiff 
has a good cause of action as set forth in his petition, except so far as it may 
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be defeated, in whole or in part, by the facts of the answer constituting a good 
defense, which may be established on the trial.” 

Thereupon, defendant demanded, and was by the court accorded, the right 
to open and conclude in adducing the evidence and in the examination of the 
jury. 

At the close of the introduction of testimony by the defendant, plaintiff 
presented his motion for an instructed verdict, and the court, being of the 
opinion, as shown by the record, that defendant had admitted plaintiff’s cause 
of action, and that there was neither pleading nor evidence in avoidance of 
plaintiff’s alleged cause of action, the motion was sustained, and the jury 
instructed to return a verdict for plaintiff, which it did. Thereupon, the court 
entered judgment for plaintiff against defendant for $1,000. 

The defendant has appealed. 

[1, 2] Defendant’s pleading and proof were to the effect that assured was 
not in good health at the time of the issuance and delivery of the certificate of 
insurance, and that, therefore, there was néver any valid certificate of insurance 
cr policy in existence. This was directly in conflict with the admission by 
defendant of the existence of the cause of action alleged by plaintiff. In other 
words, there was neither pleading nor evidence that though a valid cause of 
action on behalf of plaintiff once existed said cause of action had been defeated 
or ceased to exist. If we are correct in this conclusion, it necessarily results 
that the trial court was correct in its conclusion that there was neither pleading 
nor proof in avoidance of the cause of action alleged by plaintiff. The court 
was, therefore, correct in its action in instructing a verdict for plaintiff. 
National Bank of Commerce v. Williams, 125 Tex. 619, 84 S.W.2d 691; Smith v. 
Frost, Tex.Com.App., 254 S.W. 926; Rector v. Evans, Tex.Com.App., 288 S.W. 
826; Id., Tex.Com.App., 6 S.W.2d 105; Sanders v. Bridges, 67 Tex. 93, 2 S.W. 
663; 41 Tex.Jur. 760. In National Bank of Commerce vy. Williams, supra, 
opinion by Justice Critz, it was said (page 692): “An admission by defendant 
filed under district and county court rule No. 31, to the effect that the plaintiff 
has a good cause of action as set forth in his petition, except so far as it might 
be defeated in whole or in part by facts of the answer * * * admits every fact 
alleged in the petition which is necessary to the plaintiff’s recovery in the 
first instance, and constitutes an abandonment of all defensive matter, except 
that in the nature of confession and avoidance.” 

As illustrative of the facts in that case and its application to the instant 
one, we further quote: “As already shown, Williams answered, setting up 
certain defenses, all of which denied the validity of the note in its incipiency. 
He pleaded no fact or circumstance which happened after its execution, as a 
defense thereto. Under such a record, the filing by Williams of the admission 
under rule 31, supra, abandoned all defenses pleaded by him.” 

[3] The judgment in addition to provisions awarding plaintiff recovery of 
$1,000 from the defendant, Snyder Local Mutual Life Association, Group One, 
further awards such recovery against “any class or group of said defendant 
in to which said policy holders or members may be transferred or rewritten, 
to be assessed by levying assessment of $1.10 each upon the members * * * 
until said judgment and all costs herein be satisfied.” The quoted portion of 
the judgment is not supported by the pleading. The statute prohibits pro- 
vision for the payment by one group of such an association of the debts or 
charges owing by another. Article 4875a—l1, Vernon's Ann.Civ.St., Acts 1929, 
4st Leg. p. 563, c. 274, § 11. The judgment will be reformed by elimination 
of the quoted provisions, and, as so reformed, affirmed. 

Reformed and affirmed. 


TEXAS MUTUAL LIFE INS. ASS’N v. TOLBERT. No. 2162—7086. 
Commission of Appeals of Texas, Section A. May 25, 1938. 
116 Southwestern Reporter (2d) 1060. 
1,PAYMENT OF PREMIUM. 

The acceptance by a life insurance association of a check covering an assess- 
ment and deposit of check for collection did not prevent forfeiture of certificate 
for nonpayment where check was dishonored, since the crediting of check on 
association’s books did not constitute an unconditional payment of the assessment. 


(For other cases, see Insurance, Dec. Dig. § 360[4].) 
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2, WAIVER. 

\n insured’s failure to pay assessment within 10-day period as required 
by life certificate was not waived by insurance association notwithstanding on 
several previous occasions the association had credited assessments as paid 
when the remittance had not reached the association until after expiration of 
grace period where letter notifying insured that check sent in payment of assess- 
ment had been dishonored and requesting remittance to take up dishonored check 
expressly stated that certificate was not in benefit. 

(For other cases, see Insurance, Dec. Dig. § 392]1].) 

3. ACCEPTANCE. 

\ check sent by insured to cover assessment on life certificate was accepted 
only conditionally by mutual assessment insurer, and burden rested on the 
insured to see that check was honored when presented. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

4, CONTRACT. 

The life certificate issued by mutual assessment insurance association and 
by-laws of association constituted contract between the several members of 
association as well as between the association and its members. 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 

5. REINSTATEMENT. 

Where mutual assessment insurance association, on acknowledging receipt 
of amount sent to cover dishonored check for insured’s assessment, notified 
insured that it was necessary for him to execute and file application for reinstate- 
ment as required by association’s by-laws, failure to pay assessment within 
time was not waived by association. 

(For other cases, see Insurance, Dec. Dig. § 392]9].) 

6. NEGLIGENCE 

The failure of drawee bank to return dishonored check sent by insured to 
mutual assessment insurance association to cover assessment until after expiration 
of period in which assessment was required to be paid, and bank’s negligence, 
r any, in returning check marked “insufficient funds” after deposit had been 
made sufficient to pay check, did not entitle beneficiary to recover, since bank 
was not association’s agent and certificate expressly provided that certificate 
should automatically lapse if assessment was not paid within specified period. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Suit by Mrs. Hannah C. Tolbert against the Texas Mutual Life Insurance 
\ssociation on a certificate of life insurance issued to William Thomas Tolbert. 
ludgment for plaintiff was affirmed by the Court of Civil appeals, 91 S.W.2d 
900, and the defendant brings error. 

Judgment of Court of Civil Appeals and of District Court reversed and 
judgment rendered for defendant. 

Richey, Sheehy & Teeling, of Waco, for plaintiff in error. 

Robert L. Holliday and Henry T. Moore, both of El Paso, for defendant 
in error, 

GERMAN, Commissioner. 

On or about October 21, 1929, William Thomas Tolbert was issued a 
certificate of insurance by the Texas Mutual Life Insurance Association in 
the sum of $5,000. This certificate provided for the payment of certain annual 
dues, and for an assessment in the sum of $5.50 payable upon the death of any 
member. Tolbert remained in good standing until February 21, 1933. On that 
date an assessment of $5.50 was made because of the death of a member and 
due notice was given. On February 23, 1933, Tolbert mailed check of Tolbert 
Commission Company in the sum of $5.50 to the Association. Tolbert lived at 
El Paso, Texas, and the general office of the Association was at Waco, Texas. 
The check was received at Waco in due course, credit given upon the books 
of the Company for same, and was returned in due course to the bank at EI 
Paso, Texas, for collection. Apparently it was presented for collection on March 
1, 1933, and when presented there were not sufficient funds to the credit of 
the Tolbert Commission Company to pay same. It was thereupon marked 
“insufficient funds.” Sometime during that day a deposit was made in the bank 
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by the Tolbert Commission Company sufficient to have paid the check, but it 
was not paid by the bank. Beginning with March 2, which was a holiday, and 
continuing some ten days due to the National moratorium, the bank was closed. 
Apparently about March 12, the check w as returned by the bank to the Association 
at Waco unpaid, bearing the notation “insufficient funds.” On March 14, 1933, 
the Assoc iation wrote Tolbert as follows: 

“Your check in amount of $5.50 drawn on the El Paso National Bank, E] 
Paso, Texas, signed ‘Tolbert Com. Co., by W. T. Tolbert,’ has been returned 
to us with the notation ‘insufficient funds.’ This check was sent in payment of 
assessment due by you. 

“Won't you kindly let us have remittance in the sum of $5.50 covering this 
returned item, in order that we may consider placing this amount to your 
credit, as your policy is not in benefit at this time? Self addressed envelope is 
for your convenience.” 

On receipt of the letter Tolbert procured postoffice money order for $5.50 
and immediately sent same to the Association. On March 17, 1933, the Associa- 
tion addressed the following letter to Tolbert: 

“We wish to acknowledge receipt of your Money Order in the amounf of 
$5.50 sent to cover returned check. In view of the fact that the grace period of 
the assessment has expired it will be necessary that you execute the attached 
application for reinstatement and return to this office for our consideration. 
Self addressed eny elope is for your convenience.’ 

Tolbert was then in bad health and never executed application for reinstate- 
ment. A few days later, the Association returned the check and also the money 
order, notifying Tolbert that the Association considered his certificate forfeited. 
Thereupon Tolbert wrote the Association that he considered his certificate in 
good standing, and no further assessments were made or paid, Tolbert died 
April 20, 1934, and this suit followed. Mrs. Hannah C. Tolbert, surviving wife of 
William Thomas Tolbert, who was named as beneficiary in the certificate, was 
plaintiff and will be so designated here. Judgment in the trial court was for 
plaintiff for the full amount of the certificate, and this judgment was affirmed 
by the Court of Civil Appeals. 91 S.W.2d 900. 

Among the pertinent provisions of the certificate are the following: 

“This insurance is granted in consideration of the application herefor, a copy 
of which is attached hereto and which is made a part of this contract, and of 
the payment of each assessment which shall be levied by the directors of the 
Texas Mutual Life Insurance Association upon the death of a member hereof, as 
follows: $5.50 upon the death of any member in this class within ten days from 
the date of notice of such death, and one assessment per year as annual dues of 
$5.50 to be paid on or before the Ist day of October each year. 

“It is further agreed that failure to pay any assessment so levied within ten 
days from date of notice or to pay said annual dues shall forfeit all claims as a 
member of the Texas Mutual Life Insurance Association. 

“eae 

“Assessment notices are posted to the last known address of the policyholder 
however, failure to receive such notices does not relieve the policyholder of liability 
for payment of any assessment due. Remittances for assessments due should he 
sent in time to reach the Home Office of the Association by the tenth day after 
notices have been mailed, for, unless actually received by the tenth day after 
notices have been mailed, this policy shall automatically lapse and all benefits 
hereunder shall be forfeited until reinstatement of this policy has been approved 
by the Association. 

“This policy may be reinstated by the insured furnishing the Association 
evidences of good health, satisfactory to the Association within ninety (90) days 
after it has lapsed and the payment of all past due assessments. 

“* * * 

“The obligations assumed by the members of this Association shall be several 
and separate as to each member and not the joint obligation of all. * * * 

“This policy is subject to all the by-laws of the Association now in force or 
that may hereafter be enacted.” 

Among the pertinent provisions of the by-laws of the Association are the 
following : 

“A certificate of membership to become effective and be binding is conditioned 
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upon the payment in full of the application fee having been actually received by 
said Association and upon the payment having been actually completed of subsequent 
assessments as may be levied by the officers of the Association on such certificates. 
Completion of payment of the membership fee or of any subsequent assessment 
shall be conditioned upon any check or instrument; tendered to cover such pay- 
ment, being paid in accordance with its tenor and a bona fide remittance made to 
cover such payment. (Emphasis ours. 

oe * * 

“Failure on the part of any member of any class of this Association to pay 
any assessment within ten days from date of notice thereof, or failure to pay 
\nnual Dues or the Special Benefit Assessments when same are due or failure 
to have completed payment of application fee in full, shall act as a complete 
forfeiture of all the rights of any member of said Association to any claim against 
said Association and said certificate issued to said member by the Association shall 
become null and void and of no effect. 

ee * 

“Upon the rights of any member of said Association being forfeited in the 
manner and under the conditions as above set forth, said member shall have the 
right to apply for reinstatement in said Association under the following conditions, 
to-wit : such reinstatement application may be considered by the Association upon the 
payment of the sum of Five Dollars and Fifty Cents ($5.50) or the amount of 
one assessment called for in his former certificate, provided however the officers 
of said Association may, at their option, require as a condition precedent to the 
reinstatement of any lapsed member that such lapsed member pay all assessments 
that have accrued in said class during the period in which said member’s certificate 
was lapsed. The officers may further require at their option any lapsed member 
to sign a new application for membership in said Association and if such applica- 
tion is accepted may issue a new certificate to such member. The acceptance of 
any application for reinstatement shall be entirely optional with the officers of the 
Association in any event. Reinstatement of any member who has lapsed shall not 
be complete and the policy shall not be in force until written notice of reinstatement 
has been actually received into the manual possession of the applicant while alive 
and in good health, and unless written notice of such reinstatement is actually 
so received by applicant while alive and in good health said policy shall be void 
and of no force and effect.” 

[1] Although it is undisputed that the assessment of February 21, 1933, was 
not paid within the grace period of ten days, and by the express terms of the 
contract the certificate became forfeited at the end of such period, nevertheless 
plaintiff (defendant in error) contends that there was no forfeiture for two 
reasons. In the first place it is contended that the crediting of the check upon the 
books of the Association constituted an unconditional payment of the assessment, 
notwithstanding it was later returned by the bank unpaid. This precise question 
was determined contrary to plaintiff’s contention in the recent case of Texas Mutual 
Life Insurance Company v. Smartt, Tex.Sup., 114 S.W.2d 528. In that case the 
same Association and the identical policy were involved that are involved here, and 
almost exactly the same method of procedure was followed as was followed in 
this case. 

[2] It is next contended by plaintiff that the right to claim forfeiture by 
reason of the failure to pay the assessment within the ten day period was waived 
by the Association; and the Court of Civil Appeals so held. The basis of such 
contention is that the Association had on several previous occasions credited assess- 
ments as paid when the remittance to pay checks had not reached the office of the 
Association until after the expiration of the grace period, and on perhaps two 
occasions the checks had been returned unpaid, but the Association had accented 
payment made in some other manner after the grace period. The situation here 
manifestly shows no intention to waive, but on the contrary shows that the ipso 
facto forfeiture provided for was fully recognized, and also shows an attempt 
to strictly and literally follow the plain provisions of the certificate and by-laws. 

[3] It is obvious that for convenience in the transaction of business the Asso- 
ciation had made provision for conditional payments of assessments by checks. 
According, however, to the plain language of the by-laws as well as universal 
custom, the checks were to be accepted only conditionally and the burden rested 
upon the member not only to see that the check was honored when presented, 
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but that “bona fide remittance be made to cover such payment.” As directly 
pertinent to this method of transacting business by mutual assessment insurance 
companies we deem it appropriate to quote the following language of the court 
from the case of Martin vy. Illinois Bankers Life Assurance Company, Mo.App., 
91 S.W.2d 646, in which the -facts were very similar to the facts of the present 
case (page 649) : 

“Plaintiff argues that the company, by taking the check for collection, held off 
the lapsing of the policy while the check was being sent through banking channels 
for the purpose of its collection, and that having thus expressed its willingness and 
intention to accept the belated premium payment by check and not having treated 
the policy as lapsed or forfeited at or prior to the time of the death of the insured, 
the company could not thereafter claim a forfeiture of the policy as of a time 
prior to the death of the insured upon the theory that the check was not paid by 
the drawee bank upon its presentment to the bank for payment. 

“The fallacy of plaintiff’s argument is that it presupposes that the necessary 
consequence of the company’s conditional receipt was to keep the policy in benefit 
whether the check given for the last premium was paid or not, whereas its obliga- 
tion was instead to waive a forfeiture only in the event the check was actually paid 
upon presentment. Upon the expiration of the allotted grace period, the company 
would have had the undoubted right to have declared a forfeiture of the policy for 
the nonpayment of the premium during such period, and by its acceptance to the 
insured’s check after the expiration of such period and its issuance of its 
conditional receipt therefor the company is obviously to be held to have waived 
such rights as were voluntarily relinquished by it in so doing. However its 
waiver extended no further than the measure of the right waived, which was the 
right to claim a lapsing of the policy in the event the check should be paid upon 
presentment, and having never agreed or consented to continue the life of the 
policy in the event the check was not paid upon presentment, we see no basis 
for plaintiff’s claim of waiver when the admitted fact is that the check was 
not paid 

“It is a universal rule of law that in the absence of an agreement to the 
contrary, the delivery of a check to the creditor and his acceptance of it is not 
payment of the debt or obligation until the check has itself been paid, and that 
when the check is not paid, it may not be said to have constituted payment of 
the debt or obligation for which it was given. Moreover, this rule extends as 
well to transactions falling wihin the purview of insurance law, which contem- 
plates that insurance premiums are ordinarily to be paid in cash, and that in the 
absence of a different intention or agreement, the giving of a check therefor 
will not operate as payment. Gibson v. Texas Prudential Insurance Co. [229 
Mo.App. 867] 86 S.W.2d 400.” (Emphasis ours.) 

[4, 5] It will be observed that in the letter of March 14, 1933, the Asso- 
ciation, instead of holding in reserve the right to declare the forfeiture if 
remittance was not made to pay the dishonored check, expressly stated “your 
policy is not in benefit at this time.” This was merely declaring what the 
contract had expressly provided. The request for remittance to take up the 
dishonored check is not to be considered as a waiver, because it is clearly 
stated that if the amount is paid, the Association will then “consider” placing 
the amount to the member’s credit; meaning, obviously, that this was to be 
done if Tolbert made application for reinstatement as was provided by require- 
ment of the by-laws. It will be observed from the provision last quoted from 
the by-laws that the application for reinstatement would not be “considered” 
until after remittance of the $5.50. This is forcefully emphasized by the letter 
of March 17, 1933, acknowledging receipt of the money order and stating that 
“it will be necessary that you execute the attached application for reinstatement 
and return to this office for our consideration.” Under the certificate and 
by-laws, which constituted the contract between the several members of the 
Association as well as between the Association and its members, the Association 
had no other alternative in the matter. Manifestly there could be no waiver 
bv a strict compliance with the certificate and by-laws. 

|6| The failure of the bank to return the dishonored check on March 1, 
and its negligence, if any, in returning same marked “insufficient funds,” after 
deposit had been made sufficient to pay same, cannot aid plaintiff, so far as the 
Association is concerned. The bank was not its agent in these matters. The 
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contract expressly provides that “remittances for assessments due should be 
sent in time to reach the home office of the Association by the tenth day after 
notices have been mailed, for, unless actually received by the tenth day after 
notices have been mailed, this policy shall automatically lapse and all benefits 
hereunder shall be forfeited, until reinstatement of this policy has been approved 
by the Association.” This rigid requirement was to some extent relinquished by 
the conditional acceptance of checks, subject of course to their actual payment, 
as above indicated. 

As the policy was by its express terms forfeited, and Tolbert made no effort 
to be reinstated according to its provisions, the ASsociation was not liable. 

The judgments of the Court of Civil Appeals and of the district court are 
therefore reversed, and judgment is here rendered in favor of plaintiff in error. 

Opinion adopted by the Supreme Court. 


KENT v. GENERAL AMERICAN LIFE INS. CO. No. 8615. 
Supreme Court of Appeals of West Virginia. April 5, 1938. 
195 Southeastern Reporter 670. 
1. MATERIALITY. 

Where specific answer is sought by insurer in application for policy, fact 
elicited thereby will be treated as material, and if such answer whether treated 
as representation or warranty is untrue, policy will ordinarily be forfeited. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2, MISREPRESENTATION. 

Insured’s false answer to question in application for certificate under group 
life policy that he had never had, and had never been told that he had, high 
blood pressure precluded recovery on certificate following insured’s death from 
apoplexy, since insured’s answer was a false statement of a material fact. 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

Syllabus by the Court. 

Where a specific answer is sought by the insurer in an application for an 
insurance policy, the fact elicited thereby will be treated as a material one; and 
if such answer, whether it be treated as a representation or warranty, is untrue, 
the policy will ordinarily be forfeited. 

Error to Circuit Court, McDowell County. 

Action by Alene Kent against the General American Life Insurance Com- 
pany to recover on a certificate issued under a group life policy. To review a 
judgment for defendant, notwithstanding a verdict for plaintiff, plaintiff brings 
error. 

Affirmed. 

Capehart & Miller, of Welch, for plaintiff in error. 

Harold D. Knight, of St. Louis, Mo., and Sale, St. Clair & Sale, of Welch, 
for defendant in error. 

Fox, Judge. 

This is an action at law to recover on a group insurance policy originally 
issued by the Missouri State Life Insurance Company, the obligation of which 
was later assumed by the General American Life Insurance Company, to pro- 
vide life insurance for the membership of an association of employees of the 
United States Coal & Coke Company. William Kent, an employee of the last- 
mentioned company, died of apoplexy in the month of December, 1935, and Alene 
Kent, beneficiary named in the certficate issued to him, prosecutes this action 
on a certificate issued under said policy, effective as of the 3d day of April, 1935, 
that being the date when the insured made application for insurance. Under 
the group insurance contract, employees of the Coal & Coke Company were 
e1ititled to the benefit of the group policy, provided they made application to the 
association for membership and insurance within thirty-one days after they 
entered the employment of said company; but it further provided that if appli- 
cation for such membership and insurance should be made after the expiration 
f thirty-one days, insurability satisfactory to the company at the time of appli- 
cation for membership should be presented. William Kent had worked for 
the Coal & Coke Company on more than one occasion. His last employment 
commenced on the 19th of January, 1935, and his application for membership 
and insurance was made on April 3, 1935. His application for the insurance to 
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which he was entitled under his membership in said association was made to the 
company direct, and he therein made answer to certain specific questions, out 
of which this controversy originates. The case was tried before a jury and 
verdict rendered for the plaintiff, which, on motion of the defendant, was set 
aside by the court; to that action of the court the plaintiff prosecutes this writ 
ol error. 

The errors relied upon for reversal are: (1) That the case was one of con- 
fiicting evidence; that the jury’s verdict was supported by a preponderance of 
the evidence and should not have been set aside; and (2) that the court, in 
setting aside the verdict, misconceived the decisive issue, namely, whether or 
not, if there were misrepresentations on the part of the insured in his appli- 
cation, the same were fraudulent and made with intent to deceive, in effect, 
taking the position that a showing of fraudulent intent to deceive was neces- 
sary to defeat recovery. 

Defendant contends that the representations made by William Kent, in his 
application upon which the certificate of insurance was issued to him, were 
false in two respects: (1) That in answer to question No. 9, “Have you ever 
had or been told you had * * * high blood pressure?” he replied, “No”; and 
(2) in answer to question No. 11, “Are you now in good health?” he replied, 
“Yes.” The answer given as to the good health of the applicant is not seriously 
pressed as a ground for setting aside the verdict; it being practically conceded 
that the answer to this question might be construed as nothing more than the 
opinion of the applicant, and a question for the jury. However, as to the 
answer given to question No. 9, it is insisted that that question being one of 
fact about which no opinion of the witness was called for, and bearing on a 
material matter, the answer, if false, prevents recovery under the policy issued 
thereon. This, of course, requires a consideration of the facts. 

As stated above, William Kent was formerly an employee of the Coal & 
Coke Company. He again applied for employment in the vear 1933, and he 
was first examined by Dr. Whitney on or about the 15th of June of that vear. 
Whitney testifies that Kent was at that time suffering from chronic nephritis 
and high blood pressure; that his blood pressure was 210, and that 150 would 
have been fairly high; that he was given a “D” rating which ordinarily 
excluded any one from employment; that he was at that time told that he had 
high blood pressure and was advised not to do hard work; and that he was 
then referred to Dr. Shanklin. Shanklin testifies that Kent came to him and 
presented a card which he had received from Dr. Whitney, and that he then 
examined him. He states that when he made the examination, Kent was 
suffering from nephritis and high blood pressure; that his blood pressure was 
225; that he told him of his condition; and that he was only permitted to go 
to work by obtaining special consent from the general superintendent. These 
physicians each testified, not only from independent recollection of the exam- 
inations made by them, but also from records kept by them of their findings, 
and there is nothing in the evidence or circumstances which in any way 
weakens the force of their statements as to what they told Kent at the time 
he was examined by them. There is no testimony whatever tending to con- 
tradict the statements of the two physicians. The testimony offered by the 
plaintiff is that of Dr. Evans, a physician for another coal company for which 
Kent worked in September, 1934, who does not recollect that he ever examined 
Kent, but merely says that if he had examined him and found his blood pressure 
to be abnormally high, he would not have passed him and permitted him to 
go to work. John Kent, son of the nel, and Alene Kent, his wife, both 
testify that William Kent seemed to be in good health for a long period before 
his death. There is some testimony that Kent was treated for a slight stroke 
c1 apoplexy shortly before his application for insurance, but inasmuch as this 
could only bear upon the question of his good health at the time the application 
was made, and that point being excluded from this decision, it is not necessary 
to further consider it. 

On the question of fact presented, namely, whether or not any one ever 
told William Kent that he had high blood pressure, we think the evidence 
clearly shows that he was fully advised of what the doctors believed was his 
condition in June, 1933, and that they told him he had high blood pressure. 
Therefore, the statement contained in his application that no one had ever told 
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him of such condition was a false statement of a material fact bearing upon 
the issuance of the certificate being applied for. 

{1, 2] We treat the statement made by the insured as a representation and 
not a warranty. Logan v. Provident Saving & Life Assurance Society, 57 W.Va. 
384, 50 S.E. 529; Myers v. Life Ins. Co., 83 W.Va, 390, 98 S.E. 424. But so 
treating that statement, we are bound by. many decisions of this court that, 
whether a representation or a warranty, “the fact that a specific answer is 
sought by the insurer in an application for an insurance policy makes that 
answer material. When such an answer is untrue, the policy will ordinarily 
be forfeited.” Leadman v. Aitna Life Ins. Co., 112 W.Va. 53, 163 S.E. 716. 
This case was followed in Bender v- Ins. Co., 117 W.Va. 510, 185 S.E. 907, and 
Dickerson v. Pacific Mutual Life Ins. Co. 117 W.Va. 812, 188 S.E. 378. See, 
also, Woody v. Continental Life Ins. Co., 105 W.Va. 215, 141 S.E. 880; Stockton 
y. Continental x. Ins. Co., 105 W.Va. 240, 141 S.E. 878; Harris v. New York 
Life Ins. Co., 86 W.Va. 638, 104 S.E. 121. It was not necessary to show that 
the insured, in answering the questions propounded to him, was guilty of fraud 
and intent to deceive. The weakness of the case for recovery is that in answer 
to a question treated as material, the insured gave an incorrect answer. 

We hold that the circuit court properly set aside the verdict. The judg- 
ment is therefore affirmed. 

firmed. 
Kenna, J., absent. 
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CULHANE v. ETNA LIFE INS. CO. 


Supreme Court of Errors of Connecticut. April 8, 1938. 
199 Atlantic Reporter 103. 
3. CORONARY OCCLUSION. 

In action on an accident policy, statements of facts which plaintiff sought to 
have added to the finding as to various causes of coronary occlusion, which the 
court found was the cause of insured’s injuries, were only evidential facts bearing 
on the weight to be given testimony and were properly excluded from court’s 
finding. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Appeal from Court of Common Pleas, New Haven County, District of Water- 
bury; Edward J. Finn, Judge. : 

Action by George T. Culhane against the AStna Life Insurance Company on 
an accident policy. The case was tried to the court. Judgment for plaintiff, and 
defendant appeals. 

No error. 

Argued before Maltbie, C. J., and Hinman, Avery, Brown, and Jennings, JJ. 

Maurice T. Healey, Jr., and Edward T. Carmody, both of Waterbury, for 
appellant. : : 

William K. Lawlor, of Waterbury, for appellee. 

Avery, Judge. 

The plaintiff was insured by the defendant under a policy of accident insurance. 
He brought suit for disabilities which he had suffered which he claimed were 
covered by the terms of the policy. The trial court found that the plaintiff's 
disabilities were within the coverage of the policy and rendered judgment for the 
plaintiff to recover, and the defendant has appealed. The question in the case 
is whether the trial court was correct in deciding that the plaintiff’s disabilities 
were within the terms of the policy. It is not questioned that the plaintiff paid the 
premiums and complied with all the provisions of the contract. The policy provided 
that the applicant was insured, “against loss resulting directly and independently 
of all other causes, from bodily injuries effected during the term of this policy 
solely through accidental means.” The contract provided for compensation for 
total disability, “if such injuries, directly and independently of all other causes, shall 
wholly and continuously disable the insured from the date of accident and prevent 
him from performing any and every duty pertaining to his occupation,” and for 
partial disability, “if such injuries, directly and independently of all other causes, 
shall continuously disable the insured from the date of accident and prevent him 
from performing one or more important daily duties pertaining to his occupation 
It was expressly provided that: “This insurance shall not cover accident, injury, 
disability, death or other loss caused directly or indirectly, wholly or partly, (1) 
by bodily or mental infirmity, (2) by ptomaines, (3) by bacterial infections (except 
pyogenic infections which shall occur simultaneously with and through an accidental 
cut or wound), (4) by any other kind of disease.” 


The trial court found the facts as follows: On December 19, 1935, at about 
6:30 p. m. while the plaintiff was in his office in the business district of Waterbury, 
he received a telephone call that his wife had been in an automobile accident. He 
drove from his office to his home on Euclid avenue and upon arriving proceeded 
on foot to the corner of Yates and Cables avenues, a distance of about 150 yards 
Upon arriving at the corner he found his wife, a woman weighing 160 pounds, 
sitting on the ground, screaming and hysterical. When he attempted to lift and 
support her, she struggled and slipped from his grasp and in his exertion and 
anxiety to regain his grasp on her he slipped on some small stones and fell, and 
then felt a sharp pain in his left chest in the region of his heart. He was taken 
to his home in an automobile and shortly after arrival there was examined by 
a-physician and found to be in extreme shock; his pulse was hardly perceptible; 
he had a marked pallor, was perspiring profusely, and complaining of extreme 
pain radiating through his left arm. On the following day he was removed to 

hospital where he began to have lung involvements due to faulty circulation and 
developed a hyperstatic pneumonia. He remained in the hospital about 3 weeks 
and was then removed to his home, was totally incapacitated until July 1, 1936, 
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and partially incapacitated until September 1, 1936. At the time of trial he had 
recovered from his heart ailment. The plaintiff was a large man, 42 years of 
age, weighing 242 pounds, and previous to the accident was in good health. He 
had never had any pains in his heart or suffered any attack or any pains in his 
arms or in his chest. He had been physically examined by a physician on September 
27th and 30th, previous to the accident. At that time a stethoscope examination 
disclosed no abnormal condition of his heart or deformity or ailment, and he 
was in good health and normal with the exception of being 35 pounds overweight. 
He did not run to the scene of the accident but walked, and while so doing did not 
suffer any pain in his heart or elsewhere. 

[1] The trial court concluded that the plaintiff's injuries were due to a 
coronary occlusion caused by a spasm brought on by the means he employed in 
picking up and supporting his wife, that the injuries came about wholly “through 
accidental means” and that they were not caused indirectly or partly by reason of 
any pre-existing disease of the coronary arteries. Two medical experts called by 
the plaintiff gave testimony directly supporting that conclusion. It is true that 
medical experts called by the defendant were of the opinion that the plaintiff’s 
condition was due at least in part to a diseased condition of the heart. In view of 
this conflict in the medical testimony, the conclusion of the trial court must stand. 
Stier v. Derby, 119 Conn. 44, 51, 174 A. 332; Senzamici v. Waterbury Castings Co., 
115 Conn. 446, 451, 161 A. 860; Jadovich v. Collins Co-, 109 Conn. 62, 66, 145 A. 
25; Driscoll v. Jewell Belting Co., 96 Conn. 295, 299, 114 A. 109. 

|2-4] The plaintiff seeks numerous additions to the finding and also attacks 
certain of those made by the trial court, but we can make no corrections which 
would materially affect the conclusion of the trial court. In so far as the additions 
sought state operative facts, the testimony as to them was conflicting. Most of 
the additions sought consist of statements of fact as to the various causes of 
coronary occlusion other than the spasm found by the trial court to have been 
the cause in this case, and as to the relative proportion of cases due to these causes. 
Such facts, so far as accepted by the trial court, had their place in the case as 
bearing upon the weight to he given to the direct testimony of the medical experts 
called by the plaintiff, hut they exhausted themselves when they had been consid- 
ered by the trial court for that purpose. They were evidential facts which would 
have no place in the finding. The trial court has inserted in the finding several 
paragraphs which concern the qualifications and disinterestedness of the experts 
who testified and summarizing their testimony in certain respects. These findings, 
of evidence and evidential facts, have no proper place in the finding and we do not 
need to consider the attacks made upon some of them by the defendant. 

In King v. Travelers Ins. Co., 123 Conn. 1, 5, 192 A. 311, the plaintiff, a dentist, 
was insured against loss resulting from bodily injuries, effected directly and 
independently of all other causes, “through ‘accidental’ means” or “through 
‘external, violent and accidental means.’ ” While the policies were in force ulcers 
appeared on the index fingers of both of plaintiff’s hands. These ulcers resulted 
from the breaking down of the tissues of the fingers as the result of long and 
continuous application of X-rays used in the treatment of patients. We held that 
the jury might reasonably have found that the ulceration of plaintiff’s fingers was 
a bodily injury effected through accidental means within the coverage of the policy. 
In Rinaldi v. Prudential Ins. Co., 118 Conn. 419, 424, 172 A. 777, the insurance policy 
provided for an accidental death benefit as a result, directly and independently of 
all other causes, of bodily injuries, effected solely through external, violent, and 
accidental causes and that no accidental death benefit should be payable where death 
resulted directly or indirectly from disease in any form. ‘The deceased, who was 
a sufferer from myocarditis, while operating a saw, was struck by a piece of 
flying wood upon his right malar bone. Shortly thereafter he died. We held that 
the trial court was not in error in concluding that the death occurred independently 
of the disease and solely from accidental causes within the terms of the policies. 

United States Mutual Accident Ass’n v. Barry, 131 U.S. 100, 9 C.St. 755, 759, 
762, 33 L.Ed. 60, is a case often referred to upon this subject. The factual situation 
in that case is less favorable to the plaintiff than that disclosed in the case at 
bar. In that case Barry, in leaving a railway station platform, jumped to the 
ground below, a distance of 4 or 5 feet. His act was voluntary but, in some way 
not shown by any direct proof, he sustained a jar, which, it was claimed, caused 
an injury to his intestines resulting in his death. There was no evidence by any 
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witness that he was seen to slip or fall or that he alighted in any other manner 
than he intended, but it was held that the jury were at liberty to find that by some 
unexpected or unforeseen or involuntary movement of his body in his descent from 
the platform to the ground his injury was caused. The Supreme Court of the 
United States approved an instruction to the jury to the effect that, if Barry jumped 
and alighted just as he intended and nothing unforeseen, unexpected, or involuntary 
occurred affecting his movement or causing him to strike the ground in any 
different way than he intended, then his injury was not caused by accidental means: 
but if “there occurred, from any cause, any unforeseen or involuntary movement, 
turn, or strain of the body, which brought about the alleged injury, or if there 
occurred any unforeseen circumstance which interfered with or changed such a 
downward movement as he expected to make, or as it would be natural to expect, 
under such circumstances, * * * and injury thereby resulted, then the injury would 
be attributable to accidental means.” In this case the court referred to Southard 
v. Railway Passengers’ Assurance Co., 34 Conn. 574, Fed.Cas.No.13,182, a case 
relied upon by the defendant both in the Barry Case and the case at bar, and said 
that if there was anything in that decision inconsistent with the conclusions reached 
in the Barry Case it must dissent from those views. 

In Lickleider v. Iowa State Traveling Men’s Ass’n, 184 lowa 423, 166 N.W. 
363, 168 N.W. 884, 3 A.L.R. 1295, 1299, the deceased, who was suffering from 
arteriosclerosis, was removing a casing from an automobile tire when it came off 
suddenly, with a snap, causing him to slip and stagger backward. He immediately 
turned pale, complained of being very ill, put his hand to his head, and lay down 
on the ground. He died in about an hour. It was held that the jury might have 
found that the death was wholly due to accidental means within the terms of the 
policy insuring against bodily injury occurring through external, violent, and 
accidental means and resulting independently of all other causes in death, and 
exempting the insurer from liability in case the death resulted “wholly or partially, 
directly or indirectly, from disease or body infirmity or from voluntary over-exer- 
tion.” In McGlinchey v. Fidelity & Casualty Co., 80 Me. 251, 14 A. 13, 14, 6 
Am.St.Rep. 190, while the insured was driving, his horse became frightened and 
ran a considerable distance before it could be brought under control. There was 
no collision, the carriage was not upset or any one thrown therefrom. Immediately 
thereafter the insured experienced great sickness and pain and going directly to 
his house died in about an hour. He was in good health on the morning before 
and there was no suggestion that he was not a person generally sound and of strong 
constitution. It was held that the death was caused “by bodily injuries effected 
through external, violent and accidental means.” 

[5] Citations could be multiplied, 5 Couch, Insurance Law, c. 16, § 1143, 
Although the plaintiff voluntarily undertook to give aid to his wife, her struggling 
to resist him and his slipping in his endeavor to do so supplied elements in the 
situation sufficient to bring it within the words of the policy “accidental means.” 
It was thus a question of fact for the determination of the trial court whether the 
plaintiff’s disabilities were wholly due to “accidental means” within the terms of 
the policy, and upon this matter the conclusion of the trial court must stand. 

[6] After the evidence in the case was closed and before the court rendered 
its decision, the defendant discovered that a physician who had testified in behalf 
of the plaintiff was an own cousin of the judge presiding at the trial. Counsel 
for the defendant moved the presiding judge in writing to disqualify himself on 
the ground of his relationship to the doctor who had testified. The judge refused 
to do this and later decided the case. There was no error in this ruling. General 
Statutes, § 5393, provides for disqualification by reason of relationship to a party 
or interest in the result. It was not shown or claimed that the doctor who testified 
had any interest in the outcome of the case. Our attention has not been called 
to any authority which holds that a judge is disqualified simply because of relation- 
ship to a disinterested witness who testifies in the case. 33 C.J. p. 1009, § 166. 

There is no error. 


In this opinion the other Judges concurred. 
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MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. HULME. No. 26760. 
Court of Appeals of Georgia, Division No. 2. May 4, 1938. 
197 Southeastern Reporter 85. 
2, PROOF OF LOSS. 


The provisions of a health and accident policy requiring the furnishing of 
proof of loss to insurer’s home office within 90 days after insured’s death from 
accidental means, and making a strict compliance therewith a condition 
precedent to recovery, are valid, and beneficiary is bound thereby unless cir- 
cumstances excuse a delay in complying with provisions. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4, PROOF OF LOSS. 

A beneficiary who did not furnish proof of loss within 90 days after insured’s 
death, as required by health and accident policy, could not recover for death 
by accidental means, on ground that it was generally given out at hospital that 
insured died from an appendectomy and that she was old and lived 12 miles 
from hospital, and did not know that death was actually caused by an embolus, 
where it did not appear that true cause of death was not known to hospital 
authorities, that beneficiary was misled by persons knowing cause of death, 
or that beneficiary made inquiry of those persons. Code 1933, § 37-116. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

5. DENIAL OF LIABILITY. 

As respects health and accident policy, the rule that an insurer’s absolute 
refusal to pay ordinarily operates as a waiver of performance by insured or 
beneficiary of the act of furnishing proof does not apply where a forfeiture has 
already taken place. Code 1933, § 56-831. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Syllabus by the Court. 

1. The provisions of a policy of insurance requiring the furnishing of proof 
of loss to the home office of the insurer within ninety days after the death of 
the insured from accidental means, and making a strict compliance therewith 
a condition precedent to recovery, are valid, and the beneficiary is bound 
thereby unless the circumstances are such as to excuse a delay in complying 
therewith. 

2. The facts set forth in the amendment to the petition do not show a 
legal excuse for the failure of the beneficiary to furnish proof of loss within 
the time required by the policy of insurance, and the court erred in overruling 
the demurrer of the defendant; and as the petition did not set forth a cause 
of action, the court also erred in overruling the renewed general demurrer of 
the defendant. 

Error from City Court of Elberton; W. D. Tutt, Judge. 

Suit by Mrs. J. T. Hulme, as beneficiary, against the Mutual Benefit Health 
‘ Accident Association on a policy of health and accident insurance to recover 
for the alleged accidental death of insured. To review a judgment overruling 
its general and special demurrers, defendant brings error, 

Reversed. 

Mrs. J. T. Hulme, as beneficiary, brought suit against Mutual Benefit 
Health & Accident Association on a policy of health and accident insurance 
to recover for the alleged accidental death of Hoyt Pulliam, the petition 
alleging that all premiums had been fully paid and that the insured died on 
July 29, 1936, his death being caused, independently of all other causes, from 
bodily injuries sustained during the term of the policy through purely accidental 
means, by an embolism, and that at the time of his death the policy was of the 
value of $825, for which suit was brought; that for a long time after the 
insured’s death, and until about April 1, 1937, the cause of his death was 
unknown to her, but that the fact of his death was known to both the plaintiff 
and the defendant immediately after it occurred; that immediately upon dis- 
covering the cause of the insured’s death, and the accidental nature thereof, 
she, on April 12, 1937, caused notice of said death to be given the defendant 
by her attorney, a copy of said letter being attached to the petition as Exhibit 
B and made a part thereof; that in response to said letter and notification, 
her attorney, J. T. Sisk, received a letter dated April 15, 1937, a copy of which 
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was attached to the petition as Exhibit C and made a part thereof; that on April 
22, 1937, a further letter dated April 15, 1937, was received by her attorney from 
the defendant, a copy being attached to the petition as Exhibit D and made a 
part thereof; that the defendant arbitrarily declined to supply blanks to the 
plaintiff upon which to submit proof of loss under the policy of insurance and 
proof of the accidental death of the insured, and refused to investigate plain- 
tiff’s claim under the policy, and refused to pay the same, and that the refusal 
to investigate the claim or to furnish the required and necessary blanks for 
making the claim was bad faith, and that she sues for an additional sum of 
25 per cent. of the amount due on the policy, that is, $206, as damages, and 
for the further sum of $150 attorney's fees. 

The policy, a copy of which was attached to the petition as Exhibit A, 
contained among other provisions the following: “Part A. If the insured shall 
sustain bodily injuries as described in the insuring clause, which injuries shall, 
independently and exclusively of disease and all other causes, continuously and 
wholly disable the insured from .the date of the accident and result in any of 
the following specific losses within thirteen weeks, the Association will pay: 
For loss of life $750,” etc. “4. Written notice of injury or of sickness 
on which claim may be based must be given to the Association within twenty 
days after the date of the accident causing such injury or within ten days after 
the commencement of disability causing such sickness. In event of accidental 
death immediate notice thereof must be given to the Association. 5. Such 
notice given by or in behalf of the insured or beneficiary, as the case may be, 
to the Association at Omaha, Nebraska, or to any authorized agent of the 
Association, with particulars sufficient to identify the insured shall be deemed 
to be notice to the Association. Failure to give notice within the time pro- 
vided in this policy shall not invalidate any claim if it shall be shown not to 
have been reasonably possible to give such notice and that notice was given 
2s soon as was reasonably possible. 6. The Association upon receipt of such 
notice will furnish to the claimant such forms as are usually furnished by it for 
filing proofs of loss. If such forms are not so furnished within fifteen days 
after the receipt of such notice, the claimant shall be deemed to have com- 
plied with the requirements of this policy as to proof of loss upon submitting 
within the time fixed in the policy for filing proofs of loss, written proof cover- 
ing the occurrence, character, and extent of the loss for which claim is made 
7. Affirmative proof of loss must be furnished to the Association at its said 
office in case of claim for loss of time from disability within ninety days after 
the termination of the period for which the Association is liable, and in case of 
claim for any other loss within ninety days after the date of such loss. Strict 
compliance on the part of the insured and beneficiary with all the provisions 
and agreements of this policy, and the application signed by the insured, is a 
condition precedent to recovery and any failure in this respect shall forfeit 
to the Association all right to any indemnity.” 

The letter from the plaintiff's attorney to the defendant, as shown by 
Exhibit B, was addressed to its office at Atlanta, Ga., and read as follows: 
“It has come to the knowledge of Mrs. J. T. Hulme, beneficiary of Hoyt Pulliam, 
under policy Number 3-s-11188, that the death of the said Hoyt Pulliam was 
produced by an embolus or blood clot produced through purely accidental 
means, resulting directly and independently of all other causes ‘from bodily 
injuries sustained during the life of the policy, and that she, is therefore, 
entitled to recover under said policy the sum of $825 for the accidental death 
of the insured as provided by the policy. This is to request that in the event 
proofs already submitted to the company are not sufficient to indicate to the 
company their liability, or non-liability, forms be forwarded upon which fur- 
ther proof of claim may be submitted, unless the company wishes to decline 
payment upon the proofs already submitted. Please let us hear from you 
promptly in this matter and oblige.” This letter was dated April 12, 1937 

The reply to that letter, as shown by Exhibit C, was as follows: “Your 
letter of April 12th, regarding the above, was received but we are unable to 
give it the attention it should have because all of the papers concerning this 
claim are on file in the Home Office. We are forwarding vour letter to the 
Home Office where it will receive prompt attention, and you may feel assured 
that you will receive a reply in due course.” This letter was dated April 15, 
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1937. The reply from the Home Office of the defendant under date of April 
22, 1937, as shown by Exhibit D, was as follows: “Your letter of April 12 to 
Mr. Codding has been referred to this office. We have carefully gone through 
the complete file covering the claim. All correspondence and all proofs of 
loss which we received attributed the case of Mr. Pulliam’s disability and his 
ultimate death solely to natural causes. Payment was made and accepted with- 
out question upon that basis. The contract which Mr. Pulliam had required 
notice of an accidental injury to be given within twenty days. It required 
notice of death due to accidental means to be given ‘immediately. It required 
proofs of loss to be filed within ninety days of death. None of these conditions 
have been complied with. Itt would be impossible for the Association to waive 
these requirements at this late day, and we are, therefore, not furnishing blanks, 
not attempting to investigate or determine the correctness of the contention 
made in your letter.” 

The defendant demurred generally to the petition on the ground that it 
did not set forth a cause of action, and also specially demurred to the allegation 
that the death of the insured was caused, independently of all other causes, 
from bodily injuries sustained during the term of the policy through purely 
accidental means by an embolism, on the ground that it was a conclusion of 
the pleader, and that the plaintiff should have alleged the time, place, manner, 
and nature of the accident or injury; and to the allegation that for a long 
time after the death of the insured and until about April 12, 1937, the cause of 
his death was unknown to her but the fact of his death was known to both 
the plaintiff and the defendant, the defendant specially demurred on the ground 
that the same is indefinite and fails to allege the time the plaintiff discovered 
the cause of the death of the insured and fails to state the cause of his death, 
and that such allegations are necessary to put the defendant on notice of the 
accident or injury causing his death. 

The plaintiff amended the petition by designating the allegations already 
made as count 1 and by adding that on or about May 25, 1936,. the insured 
suffered an attack of appendicitis and thereafter, on such date, was operated 
on for such attack, the operation being a successful and clean one from which 
he fully recovered; and that thereafter, either Monday night or Tuesday night 
before the insured died on Wednesday, having a wound in his side caused by 
said operation, an embolus from some accidental cause became attached to the 
wound and the embolus from accidental means, independently and exclusively 
oi all other causes, was separated from the wound by the insured falling from 
his bed in the hospital to the floor, whereby the embolus was separated from 
the wound and was projected through the veins of the body of the insured to 
his heart and causing his death; that the lodging or formation of an embolus 
is a rare and unusual occurrence, is the result of chance, and is not to be 
expected; that the disease of appendicitis had no connection with the death 
of the insured other than that the wound in his body for the purpose of 
amputating the appendix had not healed, and that it was upon the surface of 
this wound that the embolus lodged and formed, and from which it was pro- 
jected in to the heart of the insured, causing his death, and that the fall of the 
insured from his bed, which set in motion the embolus, was an accident within 
the meaning of the policy sued on. By the amendment a second count was 
also added, the allegations of which were the same as those of the first count 
except that the pleader omitted all reference to the insured falling from his 
bed, and alleged that when an embolus becomes detached from a wound it is a 
rare and unusual occurrence due solely to accident and not to be expected that 
the embolus will be taken up by the blood and be projected through the blood 
to the heart causing death, and that said course of events occurred without 
the intervention of any human agency, was unusual, and was not expected by 
the insured. 

Subsequently the plaintiff again amended each count of the petition by 
alleging that at the time of the death of the insured he was a patient in the 
Elbert County Hospital of Elberton, Ga., twelve miles from the home of the 
plaintiff, who was then sixty-seven years of age and in feeble health and 
who did not have and does not have ready means or cause to visit the city of 
Elberton after the death of the insured, and that at the time of his death she 
was informed that he had died from the effects of appendicitis, and that this 
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information was generally given out in the hospital where he died; that she 
had no reason to believe that his death was due to any other cause than that 
of appendicitis, as he had been operated on for such trouble, and, after return- 
ing to his home from the hospital, had gone to the hospital for further treat- 
ment of the wound made in his side by the operation for the removal of the 
appendix; that since his death she has not seen or talked with his physicians 
or the nurses who attended him at the hospital; that at no time before April 12, 
1937, did she know that the insured had in or about his body an embolus, and 
had no reason or cause to suspect the presence of same, or that his death was 
due to the presence of the embolus and the dislodgment and transmission of it 
through his veins to his heart causing his death; that an embolus is a thing 
the presence of which in the human body is not visible to the eye, and has no 
surface indication visible to any one other than an expert in the medical 
profession; that she is an uneducated woman, entirely unfamiliar with medical 
matters, and that she could not have discovered for herself the presence of 
the embolus, and had no reason to suspect the presence of same or that it 
caused the death of the insured, and that she did not know that his death 
was so caused until she was notified of such fact by her attorney, J. T. Sisk, 
on or about May 12, 1937. 

The defendant demurred to the amendmens on the ground that sufficient 
legal reasons were not shown for the failure of the plaintiff to obtain, imme- 
diately after the death of the insured, the alleged information as to the cause 
of his death, and that it was not disclosed from whom the plaintiff obtained 
the alleged information as to the cause of the insured’s death. The defendant 
also renewed its general demurrer to the petition as amended. The court over- 
ruled the demurrers, and the defendant excepted. 

J. H. & Emmett Skelton, and Carey Skelton, all of Hartwell, and Howard 
B. Payne, of Elberton, for plaintiff in error, 

J. T. Sisk, of Elberton, for defendant in error. 

Sutton, Judge. 

It appears from the provisions of the policy of insurance that in order for 
recovery to be had thereunder the insurer should be furnished immediate notice 
in case of the accidental death of the insured; that in case of claim for acci- 
dental death proof of loss should be submitted within ninety days from the 
date of such death, and that “strict compliance on the part of the insured and 
beneficiary with all the provisions and agreements of this policy, and the 
application signed by the insured, is a condition precedent to recovery and any 
failure in this respect shall forfeit to the Association all right to any indem- 
nity.” While the petition alleges that the fact of death of the insured on July 
29, 1936, was known to the defendant immediately after it occurred, and it 
appears from a copy of a letter from the defendant, which was attached 
to the petition as an exhibit, that the insurance company had been informed, 
and, inferentially, that the notice was in terms of the contract, because the 
company had paid certain benefits other than for death as provided also in the 
policy, still the fact of knowledge of death or the giving of the preliminary 
notice of death would not answer the requirement as to proof of loss in con- 
nection with the death risk. It is shown by the petition that in that respect 
no proof of loss was filed by the beneficiary, it being alleged that it was not 
until April 12, 1937, that she learned of the cause of the death of the insured, 
and that, in response to a written request from her attorney on that date that 
necessary forms for proof of loss be furnished, the insurer refused to comply 
and denied liability. The plaintiff sought to excuse her failure to furnish proof 
of loss within ninety days from July 29, 1936, the date of the death of the 
insured, by setting up certain facts and circumstances which are shown in the 
statement of the case, supra, as to which the defendant specially demurred 
on the ground that sufficient legal reasons were not disclosed for the failure 
of the beneficiary to obtain, immediately after the death of the insured, the 
alleged information as to the cause of his death, and that it was not disclosed 
from whom the plaintiff obtained the alleged information as to the cause of 
death, the defendant also renewing its general demurrer to the petition as 
amended. 

{1,2] “A contract may be absolute or conditional. In the former, every 
covenant is independent, and the breach of one does not relieve the obligation of 





Ac 


ano 
the 
The 
of 
sub 
bec 
the 
rigt 
of 
by 
Infi 
135 
dep 
pro 
exc 
ot 
Am 
S.F 
Ne\ 


of 1 
per! 
Inst 
unde 
tor 

oler 
was 
by 1 
plie 
imp 
See 


64 
a pe 
or 1 
the 
the 
noti 
noti 
men 
The 
held 


insu 
imp 
dela 
in Ww 
The 
grot 
inca 
give 
cons 
in t 
on { 
whic 
unde 
uncc 
the 
tran 
remc 
testi 


Acc. ] Mutual Ben. Health & Accident Ass'n v. Hulme 807 


another. In the latter, the covenants are dependent the one upon the other, and 
the breach of one is a release of the binding force of all dependent covenants. 
The classification of every contract must depend upon a rational interpretation 
of the intention of the parties-” Code, § 20-109. “Conditions may be precedent or 
subsequent. In the former, the condition must be performed before the contract 
becomes absolute and obligatory upon the other party. In the latter, the breach of 
the condition may destroy the party’s rights under the contract, or may give a 
right to damages to the other party, according to a true construction of the mtention 
of the parties.” Code, § 20110. A condition precedent requires performance 
by one party before performance by the other party. Winn v. Tabernacle 
Infirmary, 135 Ga. 380, 383, 69 S.E. 557, 32 L.R.A.,N.S., 512; Baker v. Smith, 
135 Ga. 628, 70 S.E. 239. “‘When a plaintiff’s right to recover on a contract 
depends on a condition precedent, to be performed by him, he must allege, and 
prove the performance of such condition precedent, or allege a sufficient legal 
excuse for its non-performance.’ Griswold v. Scott, 13 Ga. 210; Life Ins. Co. 
of Virginia v. Proctor, 18 Ga.App. 517, 89 S.E. 1088; Williams Valve Co. v. 
Amorous, 19 Ga.App. [155] 156, 91 S.E. 240; Baker v. Tillman, 84 Ga. 401, 11 
S.E. 355: Herrington v. Jones, 132 Ga. 209, 63 S.E. 832.” Daniel v. Dalton 
News Co., 48 Ga.App. 772, 173 S.E. 727, 728. 

The policy on which the present suit is brought expressly makes the furnishing 
of proof of loss a condition precedent to recovery. It has been ruled that where 
performance of a condition precedent in an insurance contract is not shown, the 
insured, in the absence of a waiver of such requirement, “would not be liable, 
unless, perhaps, the circumstances following” the loss rendered it impossible 
for the condition precedent to be complied with. (Italics ours.) United Benev- 
olent Society v. Freeman, 111 Ga. 355, 356, 36 S.E. 764, 765. In that case it 
was held that the facts offered as an excuse for not performing in the time required 
by the contract did not show that it was impossible for the insured to have com- 
plied with the condition precedent, and that it was unnecessary to decide whether 
impossibility of complying would be a sufficient excuse for a failure to do so. 
See, also, Federal Life Ins. Co. v. Walton, 34 Ga.App. 694 (2), 131 S.E. 90. 

In North American Accident Insurance Co. vy. Watson, 6 Ga.App. 193, 
64 S.E. 693, the defendant contested the right of the plaintiff to recover under 
a policy which provided that (page 694): “Written notice of any injury, fatal 
or nonfatal, or of any sickness for which claim can be made, shall be given to 
the company at its home office at Chicago, within ten days of the occurrence of 
the accident or commencement of the sickness, and failure to give such written 
notice within ten days from the date when it becomes possible to give such 
notice of injury, or, in case of sickness, within ten days from date of com- 
mencement of sickness, shall invalidate any and all claims under this policy.” 
The giving of such notice was not made a condition precedent, and this court 
held in the first headnote that unless so expressly stipulated the requirement 
as to notice will he treated as a condition subsequent, saying on page 195, 64 
S.E. on page 695, that: “It is settled by an overwhelming weight of authority 
that where the failure to give prompt notice is not due to the negligence of the 
insured or beneficiary, but such compliance has been prevented and rendered 
impossible by an act of God, this would furnish a sufficient legal excuse for the 
delay in giving the stipulated notice, and this doctrine has been applied in cases 
in which a specific time for the giving of the notice has been fixed by the contract.” 
The plaintiff in that case sought to excuse the delay in giving notice on the 
ground that he had been providentially hindered by his mental and physical 
incapacity caused by sickness, and that when he had recovered sufficiently to 
give the notice he did so with all reasonable and proper diligence. For a 
consideration of the case sub judice we think it well to quote from the opinion 
in the Watson Case, as follows: “On July 20, 1907, the insured, while walking 
on the streets in Macon, was suddenly stricken with some disease of the brain 
which rendered him unconscious. He was taken to a hospital, where he remained 
under constant treatment for 16 days. During the first five days he was totally 
unconscious, the remainder of the time he had lucid intervals, but, according to 
the testimony of his physician, during the entire 16 days he was incapable of 
transacting any business. On August Sth he was sufficiently restored to be 
removed to his home, some 10 miles in the country. According to his own 
testimony, as soon as he arrived at his home, he sent for his family physician, 
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and on the next day after his arrival he secured his policy, with a blank copy 
of the notice required to be given of his sickness, and asked the physician to 
aid him in making it out by filling in the statement to be made as to his condition 
by his attending physician. The doctor suggested that the physician who had 
attended him while he was in the hospital in Macon was the proper one to 
make this statement, and, acting on this suggestion, the blank was inclosed and 
sent through the mail to this physician at Macon, with the request that he 
complete it and return it to the insured. The insured further testified that 
he did not hear from the physician in Macon for some time, and he thereupon 
wrote him a letter asking the cause of the delay, and received a reply stating 
that the blank notice had been misplaced. It does not appear definitely in the 
testimony how long the insured waited before writing this second letter to 
the physician in Macon, but it is fairly deducible from the testimony that he 
did wait for several weeks, for he testified that immediately on hearing from 
the physician he wrote to the agent of the company at Atlanta on the 29th of 
August, requesting him to send him another blank notice, which notice he 
received on the 30th of August, and that he thereupon filled out the notice 
and mailed it to the company at Chicago, and it was received by the company 
on the 9th of September. It therefore appears that the company did not 
receive the stipulated notice for a period of 50 days from the time the insured 
was first stricken with the sickness for which he claimed the benefit. It is 
clearly established by the evidence that he was mentally and physically incapable 
of transacting any business or complying with the condition of the policy as to 
the notice during the first 16 days of his sickness and while he was in the hospital 
in Macon, but it does not appear that this disability continued to exist after 
his arrival at his home on August 5th. It does appear from his own evidence, 
that immediately on his arrival at home, he realized the importance of sending 
the notice to the company, and undertook to do so. It is reasonable, therefore, 
to infer that he was mentally and physically capable of complying with this 
stipulation of his contract from the time of his arrival at home on August 
5th to the time when he did actually comply with it by sending the notice 
which was received by fhe company on September 9th. Whether he exercised 
all reasonable diligence during this time in complying with the requirements 
of his policy would be a question for determination by the jurv, if, under his 
own testimony, there was any doubt on the question. * * * The law imposed 
upon him the burden of showing, by a preponderance of the evidence, that he 
was incapable mentally or physically, of complying with this requirement of 
‘his policy from the time that he was taken sick to the time when he did actually 
comply with it by sending the notice. It was his duty to show, to the satis- 
faction of the jury, that he was incapable, on jaccount of his physical or 
mental condition, of giving this notice, either within 10 davs after his disability 
to do so had heen’ removed, which was the measure of diligence agreed on bv 
the parties to the contract, or, at least, that in the exercise of all reasonable 
diligence, he could not have done so sooner than when he did actually give the 
notice as required by his contract. The defense set up in this case cannot he 
regarded as purely technical. There are substantial reasons why notice of the 
commencement of the sickness within the time stipulated, or, at least, within 
a reasonable time thereafter, would be important to the company for the purpose 
of determining its liability for the benefit claimed. While this court is reluc- 
tant to adopt any construction of an insurance contract which would deprive 
the insured of the benefits of his policy, and will not do so unless convinced that 
such construction is demanded by the law and the evidence, under the facts of 
this case, we are clearly of the opinion that the plaintiff not only failed to carry 
the burden which the law imposed upon him, but did, by his own testimony, 
affirmatively show that he failed to comply with the plain, unambiguous terms 
of his contract without a sufficient legal excuse,” 

[3,4] The furnishing of proof of loss to the insurance company was expressly 
nyade a condition precedent in the present case, and was a matter of vital 
importance for its determination of liability. No reason appears why the cause 
of death of the insured could not by reasonable diligence have been ascertaine 
by the beneficiary. While she alleges that it was generally given out at the 
hospital that the insured died from an appendicitis operation, it does not appear 
that the beneficiary made any inquiry of those in position to know the true cause 
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of his death or that she was barred therefrom in any way. Her allegations of 
old age and living at a distance of twelve miles from the hospital and having 
no ready means or cause to visit the city of Elberton after the death of the 
insured may suggest a state of inconvenience, but none is so destitute of friends 
or acquaintances but what one may be found who might make the necessary 
inquiry, on behalf of an elderly person, as to information needed in a case of 
this kind. It is not shown that the plaintiff was misled by those in position to 
know what caused the death of the insured; it is not shown that to any member 
of his family the hospital authorities refused to divulge the facts surrounding 
the insured’s death. It appears that there was simply a lack of inquiry, 
unfortunately superinduced by a presumption that “from what was given out 
at the hospital” death was not caused by accidental means. But the plaintiff’s 
counsel eventually ascertained the true cause of the insured’s death, and no 
reason appears why he, upon being solicited to do so sooner, might not have 
equally been so informed on July 29, 1936, or before the time required for 
furnishing proof of loss expired. Manifestly the plaintiff knew of the death 
of the insured on that date. It does not appear that the true cause of his 
death was not then known to the hospital authorities. Notice of the insured’s 
death was sufficient to put the beneficiary on inquiry, and, “Notice sufficient to 
excite attention and put a party on inquiry shall be notice of everything to which 
it is afterwards found such inquiry might have led. Ignorance of a fact, due to 
negligence, shall be equivalent to knowledge, in fixing the rights of parties.” 
Code, § 37-116. The allegations of the petition do not, in our opinion, show 
such mental or physical incapacity as would have rendered the plaintiff incapable 
of making proper inquiry, through herself or others, as to the facts on which 
she bases her present suit, and do not show a legal excuse for not making proof 
of loss in the time required by the contract. Consequently, the court erred in 
overruling the special and general demurrers of the defendant. 

[5] Although it is not alleged in the petition, it is contended in the brief 
of counsel for the defendant in error that proof of loss was waived by the 
insurance company in refusing to pay, investigate, and determine the claim of 
the plaintiff, and furnish blanks for filing proof of loss as set forth in its 
letter of April 15, 1937, a copy of which was attached to the petition as an 
exhibit An absolute refusal to pay will ordinarily operate as a waiver of 
performance by the insured or beneficiary of the act of furnishing proof. Code, 
§ 56-831: Moore v. Dixie Fire Ins. Co., 19 Ga.App. 800, 92 S-E. 302; Penn 
Mutual Life Ins. Co. v. Milton, 33 Ga.App. 634, 641, 127 S.E. 798, 802. But, as we 
have held above, the plaintiff had forfeited her rights before the alleged waiver 
is said to have arisen, and the principle announced just above has no application 
where a forfeiture has already taken place and the contract has become a 
“dead letter.” Harp v. Fireman’s Fund Ins. Co., 130 Ga. 726 (4), 61 S.E. 
704, 14 Ann.Cas. 299; Penn Mutual Life Ins. Co. v. Milton, supra, and cit. 

The cases cited by the defendant in error have been carefully considered, 
but are distinguishable on their facts, and do not require a ruling different 
from the one we have made. 

Judgment reversed. 

Stephens, P. J., and Felton, J., concur. 


MARYLAND CASUALTY CO. v. HAZEN. No. 
Supreme Court of Oklahoma. May 10, 1938. 
79 Pacific Reporter (2d) 577. 


STROKE 

Injury to insured from sunstroke was “bodily injury caused directly and 
exclusively of all other causes by external, violent and accidental means,” within 
meaning of accident policy, notwithstanding that insured had previously received 
a head wound which made it dangerous for him to be in the sun. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INFIRMITY. 

In action on accident policy, evidence, to sustain defense that accident was 
contributed to by disease or bodily or mental infirmity so as to prevent recovery, 
must disclose that disease or infirmity was so considerable or significant as to he 
characterized as disease or infirmity in common speech of men. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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Syllabus by the Court. 

1. “Death from sunstroke held to be an ‘effect resulting from bodily injuries 
sustained through external, violent, and accidental means, and within the terms of 
an accident insurance policy insuring against the effects resulting directly and exclu- 
sively of all other causes from bodily injuries sustained * * * solely through 
external, violent and accidental means. * * * ’ ” Provident Life & Accident 
Ins. Co. v. Green, 172 Okl. 591, 46 P.2d 372. 

2. In an action on an insurance contract, in order to sustain a defense that the 
accident was contributed to by disease or bodily or mental infirmity so as to prevent 
a recovery, the evidence must disclose that the disease or infirmity was so consid- 
erable or significant as to be characterized as disease or infirmity in the common 
speech of men. 

Appeal from District Court, Kay County; Claude Duval, Judge. 

Action by William H. (Pat) Hazen against the Maryland Casualty Company 
to recover for accidental injury within meaning of policy. From a judgment in 
favor of the plaintiff, the defendant appeals. 

Affirmed. 


_ Clayton B. Pierce and Truman B. Rucker, both of Oklahoma City, for plaintiff 
in error. 


H. R. Helmbrecht and J. F. Murray, both of Ponca City, for defendant in 
error. 
Per Curiam. 


This action was commenced by the plaintiff to recover on an insurance policy 
issued by the defendant for the benefit of the plaintiff who was one of the 
employees of the city of Ponca City. At the time of the accident plaintiff was 
a policeman on the police force of said city, and while so employed suffered a 
sunstroke, and as a result is totally and permanently disabled. 

[1] The parties will be referred to as they appeared in the trial court. Plain- 
tiff sustained an accidental injury within the meaning of the terms of the policy 
as announced by this court in adopting and approving the rule in Provident Life 
& Accident Ins, Co. v. Green, 172 Okl. 591, 46 P.2d 372. 

We shall not discuss the evidence with relation to the sunstroke other than 
to state that it disclosed that the plaintiff sustained said accident while employed 
as a policeman while on the force of said city of Ponca City, and that the medical 
expert evidence is sufficient both to establish the accident and the resulting dis- 
ability. In this connection, see Oklahoma Hospital v. Brown, 87 Okl. 46, 208 
P. 785. 

The view that a sunstroke is within the terms of such a policy as the one at 
bar is declared to be the majority view in the United States. See Richards v. 
Standard Accident Ins. Co., 58 Utah 622, 200 P. 1017, 17 A.L.R. 1183, and note 
1197; 90 A-L.R. note 1386. 

A more interesting question is presented ably, and to some extent, based upon 
the terms of the policy which provided in part as follows: “Maryland Casualty 
Company * * * does hereby insure employees of the * * * police department * * * 
subject to the conditions, provisions and limitations herein contained, against bodily 
injury caused during the term of this policy, directly and exclusively of all other 
causes, by external, violent and accidental means as follows :” 

Other provisions are referred to but in their nature and scope are controlled 
hy the above set out provisions, and the discussions of the courts are with relation 
to what constitutes an accident exclusive of all other causes by external and violent 
means. The insurance contracts in Provident Life & Accident Co. v. Green, supra, 
and related cases discussed herein have a similar if not identical provision. It is 
urged that the court erred in refusing to sustain a demurrer to the evidence 
offered by the plaintiff and in refusing to grant the defendant’s motion for a directed 
verdict, and these two alleged errors are based simply upon the position of the 
defendant that since the chief medical witness for the plaintiff testified that in 1905 
plaintiff had a head wound near the temple and in 1931 the said medical expert 
witness advised the plaintiff to keep out of the sun; and, while witness was mayor 
of said city he was given an employment where he did not have to do hard labor 
in the sun; that these two “conditions” contributed to the injury so as to preclude 
a recovery. 

In adopting the rule announced in Provident Accident Life Insurance Co. v 
Green, supra, this court quoted at length with approval from the dissenting opinion 
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of Justice Cardozo in Landress v. Pheenix Mut. Life Ins. Co., 291 U.S. 491, 54 
S.Ct. 461, 463, 78 L.Ed. 934, 90 A.L.R. 1382. 

In the latter case, Justice Cardozo stated: “A cause does not cease to be 
violent and external because the insured has an idiosyncratic condition of mind or 
body predisposing him to injury. Silverstein v. Metropolitan L. Ins. Co., 254 N.Y. 
81, 171 N.E- 914; Leland v. United Commercial Travelers, 233 Mass. 558, 564, 
124 N.E. 517; Collins v.. Casualty Co. of America, 224 Mass. 327, 112 N.E. 634, 
L.R.A.1916E, 1203; Taylor v. New York L. Ins. Co., 176 Minn. 171, 222 N.W. 912, 
60 A.L.R. 959. Under a policy phrased as this one, the insurer may be relieved of 
liability if the predisposing condition is so acute as to constitute a disease. See 
cases supra. Here the complaint alleges that the idiosyncrasy was not a physical 
or mental disease, and that it appeared from an autopsy that there was no bodily 
infirmity or disease which could have been a contributing cause of death.” 

|2] In Silverstein v. Metropolitan L. Ins. Co., 254 N.Y. 81, 171 N.E. 914, 915, 
the court said: “In a strict or literal sense, any departure from an ideal or perfect 
norm of health is a disease or an infirmity. Something more, however, must be 
shown to exclude the effects of accident from the coverage of a policy. The 
disease or the infirmity must be so considerable or significant that it would be 
characterized as disease or infirmity in the common speech of men. Eastern Dist- 
Piece Dye Works v. Travelers’ Ins. Co., 234 N.Y. 441, 138 N.E. 401, 26 A.L.R. 
1505. ‘Our guide is the reasonable expectation and purpose of the ordinary business 
man when making an ordinary business contract.’ Bird v. St. Paul Fire & Marine 
Ins. Co., 224 N.Y. 47, 51, 120 N.E. 86, 87, 13 A.L.R. 875: Goldstein v. Standard 
Accident Ins. Co., 236 N.Y. 178, 183, 140 N.E. 235: 236; Van Vechten v. American 
Eagle Fire Ins. Co., 239 N.Y. 303, 146 N.E. 432, 38 A.L.R- 1115. A policy of 
insurance is not accepted with the thought that its coverage is to be restricted 
to an Apollo r a Hercules.” 

In Collins v. Casualty Company, 224 Mass. 327, 112 N.E. 634, L.R.A.1916E, 
1203, the Massachusetts court, under a policy carrying a clause similar to the one 
at bar, applied the same principle, in which case it was urged and admitted that 
assured had a predisposition to rupture which was the accidental injury for which 
claim was made. The cases relied upon by the defendant decided by this court 
are Federal Life Ins. Co. v. Firestone, 159 Okl. 228, 15 P.2d 141, and Great North- 
ern Life Ins. Co. v. Farmers’ Union Cooperative Gin Co., 181 Okl. 370, 73 P.2d 
1155. These are cases where the disease contributed to the resulting disability. 
We have limited our discussion to cases which do not involve disease. We see 
no need to discuss the rule announced in Lickleider v. Iowa State Traveling Men’s 
\ss’n, 184 Towa 423, 166 N.W. 363, 168 N.W. 884, 3 A.L.R. 1295, and Moon v. 
United Commercial Travelers, 96 Neb. 65, 146 N.W. 1037, 52 L-R.A.,N.S., 1203, 
\nn.Cas.1916B, 222, which might be considered in conflict with Great Northern 
Ins. Co. v. Farmers’ Union Cooperative Gin Co., supra. It is sufficient to state 
that there is a hopeless conflict in the authorities. We are of the opinion that in 
the latter cases the rule goes much further than necessary to state herein. In 
this connection, see Taylor v. New York Life Ins. Co., 176 Minn. 171, 222 N.W. 
912, 60 A.L.R. 959: Druhl v. Equitable Life Assur. Soc., 56 N.D. 517, 218 N.W. 
220, 60 A.L.R. 962. 

We therefore hold that the above principle applies in the case at bar. To go 
further and hold that a predisposition which does not amount to a disease is a 
contributing cause so as to prevent a recovery would be to encounter the same 
difficulties referred. to by the learned justice in his dissenting opinion in the 
Landress v. Pheenix Mut. Ins. Co. Case, supra, as follows: “The attempted distinc- 
tion between accidental results and accidental means will plunge this branch of the 
law into a Serbonian Bog. ‘Probably it is true to say that in the strictest sense 
and dealing with the region of physical nature there is no such thing as an acci- 
dent.’ ” 

The boundary line, past which the court should not enter, has been ably stated 
in the reasoning and rule announced in the foregoing cases. 

Hardly any accident could occur but what some predisposition, fancied or 
otherwise, might be found. The field should be limited to disease which contributes 
to said accident. 

The judgment of the trial court is affirmed. 

Bayless, V. C. J., and Riley, Phelps, Gibson, and Hurst, JJ., concur. 
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BURNEY v. McCALL. No. 12179. 
Supreme Court of Georgia. May 11, 1938. 
197 Southeastern Reporter 238. 
2. REFUSAL TO INSURE. 

A share cropper who refused to take out hail insurance on tobacco crop 
was not entitled to share in proceeds of policy taken out thereon by land- 
lord’s husband as landlord’s agent. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

Hutcheson, J., dissenting. 

Error from Superior Court, Colquitt County; W. E. Thomas, Judge. 

Suit by C. H. McCall against John Burney for an accounting and for 
appointment of a receiver. To review an adverse judgment, the defendant 
brings error. 

Reversed. 

McCall filed a petition against Burney, alleging that “petitioner is a share 
cropper on land belonging to Mrs. Susan E, Burney, wife of the defendant, 
having made a contract as such share cropper through the defendant as her 
agent; that the defendant, acting for his wife, furnished certain supplies to 
petitioner, and refuses to advise petitioner how his account for such supplies 
stands, or to make an accounting to petitioner; that defendant collected, as 
hail insurance on the four acres of tobacco hereinabove referred to, the sum 
of $168.88 in cash, having paid for such insurance, as premium, $20; that peti- 
tioner’s half of the net in this matter is $124.44, that the melons produced on 
said lands have been gathered, and sold by defendant, that petitioner does not 
know, for reasons stated, what amounts were received for the melons, the 
defendant having told him, when he inquired about it, that it was none of his 
business. 8. The crop of tobacco made by petitioner has been especially good 
in quantity and quality. It has been gathered, cured, and stored on the farm, 
in buildings under the control of the defendant. On the 3lst day of July, 1936, 
defendant took more than 2,000 pounds of said tobacco, constituting the better 
grades, to a warehouse in Tifton for the purpose of selling it as soon as the 
market opens on August 4th. 9. As will appear from what has been herein- 
before stated, petitioner owes defendant and his principal practically nothing, 
as the sum total of the advances made by defendant to petitioner for the suste- 
nace of himself and family is, to the certain knowledge of petitioner, less 
than $100, and the amount received for insurance is itself sufficient to more 
than pay for such advances, and petitioner’s share of the fertilizer bill is less 
than $70. 10. Of course, defendant knows exactly how the matters of account- 
ing+stand between his principal and petitioner; but when, as has been said, 
petitioner calls on him for an accounting, he has refused. In fact, at such times, 
he has completely lost his temper, and told petitioner flatly that he (petitioner) 
had nothing to do with the matter. For instance, he became greatly excited 
when petitioner made some simple suggestion about the marketing of the 
melons, and asserted with energy that it was none of defendant’s [plaintiff's] 
business, and this attitude he has since maintained, more than once telling 
petitioner to move himself off the place, as he had nothing coming to him. 
It has seemed to petitioner that defendant takes it as a personal grief that 
petitioner may come into possession of his part of the abundant and profitable 
crops which have been called out of the soil by the toil of petitioner, his wife 
and children. 11. Defendant seems to be of a restless and quarrelsome nature; 
and petitioner is informed reliably that he has said that he is going to leave 
his family, go out of this county, and go to Florida; all of which he is quite 
capable of doing, having at least once in the past done just that thing, remain- 
ing away for practically half a year. 12. Defendant is entirely insolvent, and 
reckless and careless of the rights of petitioner. Unless he is restrained, he 
will sell the crops, appropriate the sums to himself, and go outside the State 
of Georgia, as petitioner is reliably informed he has said it is his purpose to do. 
13. Defendant’s principal, Mrs. Susan E Burney, is not herein charged as 
being a party to the actions or purposes of defendant. Exactly the reverse is 
alleged regarding her—she is incapable of doing wrong or planning wrong to 
any person. Petitioner might have some recourse on her in case he is wronged 
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by her agent; but he does not like to contemplate the necessity of such an 
action while it is yet time to protect himself and her against the wrongful acts 
and plans of defendant. The case being thus, and the common-law courts 
affording no complete and adequate remedy for the wrongs threatened to the 
parties at interest, including this petitioner, he invokes equitable relief at 
the hand of this court, having fully and completely performed his obligations 
under the forementioned contract, for the above-stated reasons, and for the 
additional reason that a multiplicity of suits will thereby be avoided; and prays: 
(a) That defendant make an immediate accounting to petitioner in the matter 
of their said business. (b) That the court appoint a receiver to take charge 
of the gathering and marketing of said crops * * * and to hold the proceeds 
of such sales subject to the orders of this court. (c) Petitioner prays for such 
other and further relief as may to the court seem meet and proper in the 
premises. ’ 

The defendant filed a general demurrer to the petition. The court over- 
ruled the demurrer. In his answer the defendant denied the material aver- 
ments of the petition, and in reply to the allegations as to the hail insurance 
collected on the tobacco crop said: “Defendant admits paragraph seven of 
said petition, in that he collected $268.88 for hail insurance, but denies being 
indebted to the plaintiff in any amount because of this action concerning hail 
insurance; defendant denies owing plaintiff the sum of $134.44 or any amount. 
Defendant shows in this connection that the said plaintiff refused to have any 
tobacco insured, tho he was prevailed on so to do, and further shows that the 
said plaintiff has never been charged with any insurance premiums since he 
refused to have anything to do with insuring said tobacco; defendant further 
shows that the plaintiff did tell him ‘I don’t want no insurance.’ Defendant 
shows then to protect himself he insured said tobacco in his name.” 

Upon the trial the following facts were agreed to by counsel for the parties: 
“In 1936 the defendant John Burney took on hail insurance covering the four 
acres of tobacco set out in petition; that said tobacco was destroyed by hail. 
and the defendant collected $268.88 on insurance policy; that the said defend- 
ant paid the insurance premium and charged none of it to the plaintiff, who 
was a half cropper; that Mrs. J. H. Burney was the landlord and owned the 
land and crops, and that defendant was acting as her agent. All the balance 
of the crops was divided between plaintiff and defendant.” On this statement 
and the admissions in the pleadings the judge directed a verdict in favor of the 
plaintiff for $134.44 insurance money, less $10, half the premium paid for the 
policy. By bill of exceptions the defendant assigns error on the overruling of 
his demurrer to the petition, and on the direction of the verdict and judgment. 

P. Q. Bryan and Bob Humphreys, both of Moultrie, for plaintiff in error. 

Covington & Covington, of Moultrie, for defendant in error. 

Syllabus Opinion by the Court. 

Russeit, Chief Justice. 

{1] 1. Whether or not the*petition alleged facts which would have author- 
ized an accounting as against Mrs. Burney, with whom the plaintiff entered 
into a contract as a cropper, he expressly disclaims any intention to sue her, 
but proceeds solely against her husband, who was a disclosed and known agent 
at the time the contract was made and at the time of all the transactions set 
out in the petition. It follows that the plaintiff did not show any cause of 
action as against the defendant. 


[2] 2. The verdict in the plaintiff’s favor was erroneous, not only for the 
reason just stated, but for the additional reason that he failed entirely to 
establish any right to a share of the insurance collected on the policy of hail 
insurance taken out by the defendant. The statement in the defendant’s 
answer that the plaintiff refused to take out such insurance, being established 
by uncontradicted evidence, negatived any right which the plaintiff might 
ctherwise have had to a share in such insurance. The court erred in directing 
the verdict in plaintiff’s favor for one half the amount of insurance collected, 
less one half the amount of premium paid. 

Judgment reversed. 

All the Justices concur, except Hutcheson, J., who dissents. 
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HOME INS. CO., N. Y. v. FIDELITY-PHENIX FIRE INS. CO. No. 44215. 
Supreme Court of Iowa. May 3, 1938. 
279 Northwestern Reporter 425. 
4. BURDEN OF PROOF. 
_ In action on fire policy, insurer had burden of proving cancellation of policy 

prior to the fire. ; 

(For other cases, see Insurance, Dec. Dig. § 235.) 
5. CANCELLATION. 

A policy may be canceled by mutual consent without resorting to method 
provided in the policy itself. 

(For other cases, see Insurance, Dec. Dig. § 246.) 
8. CANCELLATION. 


In action against insurer on fire policy by second insurer as insured’s assignee, 
evidence as to whether negotiations, whereby insured attempted to cancel policy 
issued by defendant and to transfer entire coverage to plaintiff, resulted in can- 
cellation before the loss supported judgment allowing recovery. 


(For other cases, see Insurance, Dec. Dig. § 235.) 


Appeal from District Court, Monona County; R. H. Munger, Judge. 

Action by plaintiff, as assignee of claim for loss under a fire insurance policy, 
against the defendant, insurer, under such policy. The opinion states the facts. 
The case was tried to the court without a jury, and, from a judgment in favor 
of the plaintiff, the defendant appeals. 

Afhrmed. 

Schuyler & Hennessy and Paul H. Heineke, all of Chicago, Ill, and A. R. 
Strong, of Sioux City, for appellant. 

Oliver P. Bennett, of Mapleton, and Prichard & Prichard, of Onawa, for 
appellee. 

DoNnEGAN, Justice. 

All the evidence in this case is found in an agreed statement of facts, and the 
facts material for our consideration on this appeal are substantially as follows: 


Both the plaintiff and the defendant are New York corporations and wrote fire 
insurance in the state of Iowa. W. B. Whiting conducted an insurance agency 
at Whiting in Monona county, Iowa, known as the Whiting Agency, which acted 
as a soliciting agent for both plaintiff and defendant. The insurance business of 
this agency was in charge of one R. C. Croker. In January, 1933, through the 
Whiting Agency, the plaintiff and the defendant each wrote a policy of fire insurance 
on property belonging to Clyde N. Whiting, who was a cousin of W. B. Whiting. 
Each of these policies covered the period from January 1, 1933, to January 1, 1938, 
and in each of these policies the total coverage was $8,075 distributed over different 
items of property therein enumerated, with identical amounts as to each item. 
The only items involved in this case are the dwelling, household and kitchen iur- 
niture, and certain tools. Each policy carried $3,750 on the dwelling, $1,000 on 
household and kitchen furniture, and $100 on mowers and other machinery and 
tools, thus making a total of $7,500 and the dwelling, $2,000 on household and 
kitchen furniture, and $200 on mowers and other machinery and tools. 


On February 17, 1934, S. J. Mak, a special agent of the farm department of 
the defendant, Fidelity-Phenix Fire Insurance Company, wrote the Whiting Agency 
that his company desired to be relieved from liability in the farm department, and 
asked the agency to “take up our policies for pro rata cancellation at once or we 
will be willing to give you until March 15th to rewrite your business in another 
company.” The letter also contained the statement that the Great American Fire 
Insurance Company would be willing to take over the liability of the defendant 
company by rewriting the insurance, “but if you would prefer to have us cancel 
this business by registered mail, we will do so.” Shortly after the receipt of this 
letter, Croker talked to Clyde N. Whiting and advised him of the request of the 
defendant company. About March 1, 1934, a Mr. Fields, who was a representative 
of the plaintiff insurance company, had a conversation with Croker and Clyde N. 
Whiting at the Whiting Agency. In this conversation Croker told Fields that the 
defendant company had directed the Whiting Agency to terminate all its liability 
on farm policies written through this agency by the 15th of March, 1934. Whiting 
said that he was anxious to get all his insurance in one company, and would prefer 
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to have it in the plaintiff company. Fields replied that he would approve increas- 
ing the insurance so that all of the insurance carried by ‘Whiting would be in the 
plaintiff company under one policy, but that he did not care to recommend that his 
company carry $7,500 insurance on the dwelling, and suggested that, as one Rathbun, 
who was assistant manager of the farm department of the plaintiff company, with 
office in Chicago, had charge of the farm business written in Iowa, had formerly 
traveled in lowa, and was acquainted with the Whiting home, ‘Whiting should write 
to Rathbun about the amount of insurance on the dwelling. On March 1, 1934, 
Whiting wrote Rathbun and told him that Fields wanted to cut the insurance on 
the Whiting home to $6,000, but that he, Whiting, did not consider that quite 
enough. On March 6, 1934, Rathbun answered Whiting’s letter telling him that the 
plaintiff company had adopted a policy of writing less insurance on farm dwellings 
than it had formerly written, and that, “if $7,000 would make you feel better, 
possibly we could grant the same.” On March 12th Whiting replied to this letter 
of Rathbun’s, and, after stating that he had seen W. B. (W. B. Whiting, owner 
of the Whiting Agency) the night before and that W. B. “wanted to fix it at 
$7500.00 and send it in and I said to wait until I had written to you again and had 
a reply,” he further stated he thought $7,500 little enough for the house, and hoped 
Rathbun would give him that much. In this letter Whiting further stated: “I 
only have until the 15th with the Fidelity-Phenix but I have had no letter of any 
kind from them, so I guess I’ll have insurance as long as I don’t hear from 
them.” On March 14, 1934, Rathbun wrote Whiting in answer to Whiting’s letter 
of the 12th inst., and said: “As to the insurance on your dwelling house, we will 
advise Special Agent Cathcart of Des Moines, Iowa, that we will look favorably 
upon the writing of $7500.00 on the same. You state that you would like to have 
our prompt advice as to the amount of insurance we will carry on your dwelling 
for the reason that you only have until the 15th of this month with the Fidelity- 
Phenix. Therefore, we will consider ourselves bound for the full amount beginning 
as of March 15th, 1934, I am sending a copy of this letter to W. B. and he can 
now complete your application and forward it to this office.” 

The agreed statement of facts states that this letter was written by Rathbun 
“in his official capacity of Assistant Manager of the Farm Department of the 
Home Insurance Company, New York,” and “that he had authority to bind the 
company in accordance with the terms of the letter.” On March 17, 1934, Clyde 
N. Whiting took this letter to the Whiting Agency, and the Whiting Agency, 
through Croker, thereupon wrote a letter to the Chicago office of the defendant, 
Fidelity-Phenix Fire Insurance Company, which said: “Will you please cancel 
the above numbered policy by registered mail cancellation as of March 15, 1934,” 

On the same occasion, the (Whiting Agency, through Croker, wrote a letter 
to the Chicago office of the plaintiff, Home Insurance Company, attention of Mr. 
Rathbun, which stated that the Whiting Agency had copies of Rathbun’s letter 
to C. N. Whiting “in which you assumed the responsibility for the other half of 
the insurance on his buildings” and asked, “Will you please issue an endorsement 
to attach to policy C. I. 57756 doubling the amount of liability under that policy 
on all items.” These last two letters above referred to were received at the 
respective Chicago offices of the plaintiff company and the defendant company on 
March 19, 1934. On Sunday, March 18, 1934, about 5:45 p. m., after both letters 
had been mailed by the Whiting Agency, but before they had been received at the 
Chicago offices of the plaintiff and defendant companies, respectively, a fire occurred 
on the Whiting premises resulting in loss and damage to the dwelling, to kitchen 
furniture, and to tools. 

On the following day, March 19, 1934, the Whiting Agency wrote to the 
defendant company, as follows: 

“On Saturday Mr. Whiting was in the office and applied for an endorsement 
in the Home Insurance Company to take up the entire insurance on his buildings 
and personal effects on Sec: 29 and 30-85-45, and we notified the Fidelity-Phenix 
to send cancellation of their policy on this same set of buildings, by registered mail. 

“Sunday night at approximately 5 P. M. a fire completely destroyed the house 
and did $1,000 worth of damage to the furniture therein, and, because the policy 
was in a state of transfer from the Fidelity-Phenix, we want you hoth to have 
complete information about the transfer.” 

Carbon copies of this letter were also mailed to the plaintiff company and to 
Clyde N. Whiting. On March 21st the plaintiff company wrote W. B. Whiting 
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of the Whiting Agency acknowledging receipt of the letter containing the informa- 
tion in regard to the fire, and stating: “Our agreement as set forth in letter of 
March 14th, to Mr. ‘Whiting to increase the insurance on the dwelling to a total 
of $7500.00 and on the household goods to $2000.00 was made on the understanding 
that there would be no other insurance and that our additional liability 
would not attach prior to the cancellation of the Fidelity-Phenix policy.” 

On March 29, 1934, the defendant company wrote Clyde N. Whiting a letter 
stating that, under date of March 17th it was advised by the Whiting Agency to 
cancel the policy on the Clyde Whiting property; that it had ascertained that on 
or about March 10, 1934, a request had been made to the Home Insurance Company 
to assume the entire liability which prior to that time had been insured in the 
Home Insurance Company and Fidelity-Pkenix; that it had determined further 
that on March 14th the Home Insurance Company became bound for the full 
amount beginning as of March 15, 1934; and that, its liability having terminated 
as of that date, it inclosed a check for the unearned premium. On April 17, 1934, 
at the instance and request of the plaintiff company, Clyde N. Whiting wrote a 
letter to the defendant company, inclosing a sworn statement of proof of loss, 
demanded payment of $4,446.75 as its proportion of the loss, and returned the 
check which the defendant company had sent to him for the unearned premium 
On April 24th the plaintiff company issued a separate policy to Clyde N. Whiting 
covering the same items and in the same amounts as the poficy of the defendant 
company, and containing the statement that it would not be valid until countersigned 
by the duly authorized agent of the company at Whiting, Iowa. This policy was 
countersigned at Whiting, Iowa, on the 24th dav of April, 1934, by W. B. Whiting, 
agent, and insured Clyde N. Whiting against loss, as provided in the policy, from 
March 15, 1934, at noon, to March 15, 1939, at noon. Following the issuance of 
this policy the plaintiff company issued two drafts; one in payment of claim for 
loss under its original policy, and the other in payment of claim‘ for loss under 
the policy issued by it on April 24, 1934. At the time the draft in payment of the 
claim for loss under the policy dated April 24, 1924, was issued, or shortly 
thereafter, the plaintiff company procured from Clyde N. ‘Whiting a written assign- 
ment of his claim against the defendant company for loss under its policy, and on 
February 21, 1935, the plaintiff company instituted this action against the defendant 
company to recover the amount alleged to be due under said claim. A jury was 
waived and the case tried to the court, which found in favor of the plaintiff and 
entered judgment against the defendant for the full sum of $4,446.75, with interest 
from May 27, 1934. From this judgment the defendant appeals. 

We are met at the outset with the contention of the plaintiff-appellee that the 
appellant’s brief and argument has failed to set out properly the errors relied upon 
for reversal, and that it, therefore, presents nothing for review. 
of errors in the appellant’s brief and argument is under 
“Errors Relied upon for Reversal,” and is as follows: 


“The court erred in entering judgment for the plaintiff and against the defend- 


The assignment 
a heading entitled, 


ant. 


“The entry of judgment in favor of plaintiff and against the defendant was 
against the manifest weight of the evidence. 

“The entry of judgment in favor of plaintiff and against the defendant was 
contrary to the law applicable to the facts.’ 

[1-3] Appellee contends that this is an omnibus assignment of errors, whic! 
does not comply with rule 30 of this court, and that it cannot be considered by the 
court. It must be admitted that this assignment of errors is not a strict compliance 
with rule 30 of this court. As we have frequently said, however, our rules were 
not intended to create a trap for the unwary, but were established for the purpose 
of facilitating the review of cases in this court; and, if the judgment or ruling 
of a trial court, of which an appellant complains, is pointed out and the reasons 
for complaint stated with sufficient clearness to enable this court and the opposing 
party to understand the exact proposition upon which a reversal is asked, there 
is no disposition on the part of the court to refuse to consider the error alleged, 
because it is not alleged in strict conformity with our rule. Neither the appellee 
nor the court reasonably can be said to have been confused or put to any inconven- 
ience because of the form in which the errors were assigned in this case. There 
is no dispute whatever as to the facts and, as it seems to be conceded by both 
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parties that the real question involved is whether, under the law, as applied to these 
facts, the policy of insurance issued by the defendant company had been canceled 
prior to the fire on March 19, 1934, or was still in effect, it would seem to be 
exacting a harsh penalty for the failure to comply strictly with our rule, if we 
should refuse to consider this appeal upon its merits. 

[4] As we have previously said, the ultimate proposition to be determined in 
this case is, had the policy which the appellant issued in January, 1933, upon the 
property of Whiting, been canceled prior to the fire on March 18, 1934, or was 
such policy still in effect at that time? This policy as written covered the period 
from January 1, 1933, to January 1, 1938, and, unless canceled, it was still in effect 
on March 18, 1934. The burden of proving cancellation was on the defendant- 
appellant. The policy was in compliance with the Iowa standard fire insurance 
policy, and contained this provision: “This policy shall be canceled at any time at 
the request of the insured; or by the company by giving five days’ notice of such 
cancellation either by registered letter directed to the insured at his last known 
address, or by personal written notice.” 

[5] It is conceded that the policy was not canceled under this provision. It 
is claimed by the appellant, however, that the policy was canceled as of March 
15, 1934, by mutual consent and agreement’ of the defendant company and Clyde 
N. Whiting. That an insurance policy may be canceled by mutual consent of the 
parties, without resorting to the method provided in the policy itself, is well estab- 
lished. Hopkins v. Phoenix Insurance Co., 78 Iowa 344, 43 N.W. 197; Waterloo 
Lumber Co. v. Des Moines Ins. Co., 150 Iowa 607, 130 N.W. 147: Warren v. 
Franklin Fire Ins. Co., 161 Iowa 440, 143 N.W. 554, L.R.A.1918E, 477; Artificial Ice 
Co. v. Reciprocal Exchange, 192 Iowa 1133, 184 N/W. 756; ‘Wall v. Bankers Life 
Co. of Des Moines, 208 Iowa 1053, 223 N:W. 257. 

[6, 7] As this case was tried to the court upon an agreed statement of facts, 
the finding of the court, if there be sufficient evidence to support it, must be given 
the effect of the verdict of a jury. Therefore, before this court can set aside the 
trial court’s finding in favor of the plaintiff, we must find that there was insufficient 
evidence to support it. It is the contention of the appellant that the evidence 
clearly shows an understanding and intention on the part of all the parties that 
the insured was not to have more insurance upon his property at any time than 
the total amount carried thereon by the original policies of the plaintiff and 
defendant companies; that the letter of the defendant company to the Whiting 
Agency in regard to obtaining a cancellation of all policies on farm property 
clearly shows that the defendant company intended that all such policies should 
be canceled by March 15, and that, if any of the persons insured did not voluntarily 
procure other insurance and thus mutually cancel their policies in the defendant com- 
pany, the defendant would, if so advised by the Whiting Agency, cancel such 
policies by the written notice sent by registered mail, as provided in the policy; 
that the conduct of the insured, Whiting, shows that he did not stand on his right 
to have his policy canceled by registered written notice; that he took steps to 
procure insurance in the plaintiff company in place of the insurance on his proverty 
covered by the defendant company’s policy; that he understood that this new insur- 
ance should be procured by March 15, in compliance with the request of the defend- 
ant company; that the plaintiff company was apprised and clearly understood from 
Whiting’s conversation with its representative, Fields, about March 1, and from 
Whiting’s letters of March 1 and March 12, that the insured desired the additional 
insurance in that company to become effective by March 15; that the plaintiff 
company’s letter of March 14 to the insured, Whiting, clearly shows an under- 
standing and agreement on the part of plaintiff company that it would be bound, 
as of March 15, for the full amount of insurance covered by defendant company’s 
policy, which was to be canceled as of that date; and that the policy issued by the 
plaintiff company, after the fire, in expressly providing that the term of such policy 
was from March 15, 1934, to March 15, 1939, was in compliance with Whiting’s 
understanding that his insurance in the defendant company was to be canceled as 
of March 15, 1934, and in fulfillment of Rathbun’s statement, in his letter of March 
14, that the plaintiff company would be bound “for the full amount beginning as 
of March 15, 1934.” 


The appellee contends that, under the facts presented in the agreed statement, 
the trial court properly could and did find that there was no mutual cancellation 
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of the defendant’s policy which became effective as of March 15. Appellee argues 
that the letter of the defendant company to the Whiting Agency, in regard to the 
cancellation of defendant’s policies on farm property, neither directed nor author- 
ized that agency to cancel the defendant’s policy on the /Whiting property by written 
registered notice, in accordance with the provision of the policy itself; that the 
language of this letter indicates that, if the persons insured under the policies which 
the defendant desired to cancel were unwilling to cancel their policies without 
written registered notice, the defendant company would give such notice; that 
there was no agreement or understanding between the Whiting Agency and the 
insured, Whiting, that he would voluntarily surrender his policy for cancellation 
as of March 15; that, on the contrary, Whiting’s letter of March 12 to Rathbun 
clearly indicates that he understood that, while the defendant company desired 
cancellation by March 15, it had not written to or served any notice on him that 
his insurance would be canceled on that date, and he thought he would have 
insurance as long as he did not hear from them; that this letter shows that Whiting 
did not intend or voluntarily ‘consent to a cancellation of his policy, but understood 
it would be canceled by the defendant company by written notice; that Rathbun’s 
letter of March 14, in which he stated that the defendant company would consider 
itself bound for the full amount beginning March 15, was based on his mistaken 
understanding that the defendant’s policy was to be canceled as of March 15, and 
there was no such understanding or agreement between the defendant compan) 
and Whiting; that, notwithstanding Rathbun’s mistaken understanding that the 
cancellation of defendant’s policy would become effective as of March 15, neither 
the insured, Whiting, nor the Whiting Agency understood that defendant’s policy 
was canceled on that date, because, when Whiting took this letter to the Agency 
on March 17, Croker, for the Agency, wrote the plaintiff company to indorse the 
additional insurance on its original policy and wrote the defendant company to 
cancel its policy “by registered mail cancellation as of March 15, 1934”; that this 
letter was not a request of the insured, Whiting, to cancel his insurance, which 
under the express provision of the policy, would cancel it as of March 15, but was 
a statement to defendant company by its agent, the Whiting Agency, that Whiting’s 
policy was to be canceled by the defendant company by registered mail cancellation, 
in accordance with the provision of the policy; that, as the cancellation was to 
he by defendant company by registered mail, in accordance with the provision of 
the policy, such cancellation could not be effective as of March 15, but could only 
be effected by the company “giving five days’ notice of such cancellation by reg- 
istered letter directed to the insured at his last known address” (italics supplied) ; 
and that, at most, even if the Whiting Agency had the authority to bind the insured 
and waive any part of the provision of the policy, of which there is no evidence, 
the statement contained in its letter could amount to no more than a waiver of 
Whiting’s right to the full five days’ notice from the date such notice was actually 
received by him with a return of the unearned premium, and a consent that the 
notice itself should be dated and considered as given on March 15, and the five 
days commence to run as of that date. 

[8] While the proposition is not without difficulty, we do not think it can 
be said, as a matter of law, that, under the facts in evidence, as shown by the 
agreed statement, the trial court had no alternative but to accept defendant 
company’s view of the evidence and hold that its policy was cancelled by 
mutual consent as of March 15. No express statement or agreement was made 
by the insured, Whiting, to the defendant company or to the Whiting Agency, 
or any other agent of the defendant company, that would constitute an 
express consent or agreement that its policy was to be canceled as of March 
15, While Whiting’s letter of March 12 to Rathbun states, “I only have until 
the 15th with the Fidelity-Phenix,” it does not compel a finding that he had an 
agreement or understanding with the defendant company that its policy on his 
property was to be canceled as of that date, because, immediately following 
this statement and as a part of the same sentence, he says, “But I have had no 
letter of any kind from them, so I guess I'll have insurance as long as I don’t 
hear from them.” We do not think it necessarily follows that, because Rath- 
bun understood that defendant’s policy would be canceled as of March 15, and 
the plaintiff company become liable on that date, the defendant’s policy was 
actually canceled on March 15. The cancellation of its policy, upon which the 
defendant company relies, is a cancellation by mutual consent, not by notice. 


Fire | 


This | 
pany 
under 
think 
1934, 

1939, 

cance 
Marc 
the A 
to Ca 
defen 
receiv 
to thi 
positi 
becan 
was ¢ 
Whit 
defen 
tiff c 
comp 
new 

agree 
again 
Whit 
in or 
the f 
of W 
attitt 
we t 
with 

insur 
same 


| 
defer 
in th 
evide 
conti 
from 
ant’s 
stan 
cance 
the 

the 

beco 
defe 
ably 
anv 

of ft 
jury 
Cory 
revi 
func 
whe 
sim] 
ilog 
dist 


are 


in t 
con: 
tha 





Fire] Home Ins. Co., N. Y. v. Fidelitv-Phenix Fire Ins. Co. 819 


This mutual consent would have to be a consent by both the defendant com- 
pany and the insured, Whiting, and could not be brought about by Rathbun’s 
understanding that it would be effective on a particular date. Nor do we 
think that the issuance by the plaintiff company of a new policy on April 24, 
1934, insuring Whiting’s property from March 15, 1934, at noon, to March 15, 
1939, at noon, conclusively establishes the fact that defendant’s policy was 
canceled on March 15, 1934. Immediately on receiving notice of the fire, on 
March 21, 1934, the plaintiff company wrote W. B. Whiting, the proprietor of 
the Agency, clearly stating its position, that the additional insurance it agreed 
to carry on Clyde N. Whiting’s property was not to become effective until the 
defendant company’s policy was canceled. Although the defendant company 
received notice of the fire on the same day, March 21, 1934, it made no response 
to this notice until one week later when, in its letter of March 29, it took the 
position that, because of Rathbun’s letter of March 14, the plaintiff company 
became bound for the full amount of the insurance and the defendant’s policy 
was canceled as of March 15, 1934. On April 17, 1934, the insured, Clyde N. 
Whiting, at the instance and request of the plaintiff company wrote to the 
defendant company inclosing sworn proofs of loss under its policy. The plain- 
tiff company’s new policy was issued on April 24, 1934. On May 4, 1934, plaintiff 
company wrote Whiting, sent him a draft in payment of his claim under this 
new policy, and inclosed in the same envelope with the letter and draft the 
agreement and assignment by which the insured, Whiting, assigned his claim 
against the defendant company. This agreement and assignment states that 
Whiting’s claim under the new policy “is paid under a denial of liability and 
in order to avoid litigation.” When all the facts and circumstances following 
the fire are considered, including the issuance of the new policy and payment 
of Whiting’s claim thereunder, we are unable to find therein any change in the 
attitude taken by the plaintiff company at time it first learned of the fire, and 
we think that the things done by it thereafter are not only not inconsistent 
with that attitude, but that they show an effort on its part to protect the 
insured from the delay and inconvenience and expense of litigation, while at the 
same time denying its liability and insisting on the liability of the defendant. 

{9, 10] While it may be conceded that, if the trial court had found that the 
defendant’s policy was canceled as of March 15, 1934, there would be sufficient 
in the evidence to support such finding, we do not think it can be said that the 
evidence was such that no other inference could be derived therefrom. On the 
contrary, we think the evidence was such that the trial court could find there- 
from that the insured, Whiting, never understood or intended that the defend- 
ant’s policy was to be canceled as of March 15, 1934; that it was his under- 
standing that this policy would not be canceled until he received notice of 
cancellation from the defendant company, in accordance with the provision of 
the policy; and that the additional insurance in the plaintiff company, to take 
the place of the insurance held by him in the defendant company, would not 
become effective until he had received such notice of cancellation from the 
defendant company. It is well settled that, where different inferences reason- 
ably may be drawn from undisputed facts and circumstances, the drawing of 
any one of such reasonable inferences is within the province of the jury, or 
of the court when a jury is waived, and that a finding thus made by either a 
jury or a court is final and cannot be disturbed upon appeal. As said in 5 
Corpus Juris Secundum, Appeal and Error, § 1656, p. 698, in discussing the 
review by appellate courts of the finding of trial courts on undisputed facts: “The 
function of the appellate court in this connection is not, however, to determine 
Whether or not it would have drawn the same conclusion as the trial court but 
simply to ascertain whether or not the conclusions of the latter court are so 
Nogically drawn as to be wholly unjustifiable; and the conclusions will not be 
disturbed when they are supported by the subordinate or subsidiary facts, or 
are legally inferable therefrom.” 


_ We are satisfied that the trial court could reasonably find from the evidence 

in this case that the defendant company’s policy was not canceled by mutual 

consent of the parties on the 15th day of March, 1934, and it follows therefrom 

that the judgment of the trial court must be, and it is hereby, affirmed. 
Affirmed, 
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Stiger, C. J., and Anderson, Kintzinger, Miller, Richards, Hamilton, and 
Sager, JJ., concur. 


BROUGH et ux. v. PRESIDENTIAL FIRE & MARINE INS. CO. No. 34761. 
Supreme Court of Louisiana. April 4, 1938. 
Rehearing Denied May 2, 1938. 
181 Southern Reporter 432. 
1. STATUTORY PROVISION. 

Fire policy was subject to provisions of statute relating thereto enacted 
prior to issuance of policy and policy was.to be construed with reference to 
the statute. Act No. 222 of 1928. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


2. MORAL HAZARD. 

Under statute, insurer which sought to avoid liability on fire policy on 
ground that assured did not own the insured property in fee simple as required 
by the policy was required to show that a breach of the condition of the policy 


respecting ownership in fee simple increased the moral hazard, as a breach 
alone did not void the policy. Act No. 222 of 1928. 


(For other cases, see Insurance, Dec, Dig. § 282[1].) 


3. OWNERSHIP. 

Where insured building had been erected by assureds and occupied by 
them as a home for nine years on ground to which they had a bond for deed 
on which they had paid most of the purchase price, the breach of policy require- 
ment that insured property be owned in fee simple was not such an “increase 
of moral hazard” as to warrant declaring the policy void. Act No. 222 of 1928. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

Action by James Brough and wife against the Presidential Fire & Marine 
Insurance Company on a fire policy. Judgment for plaintiffs was amended and 
affirmed by the Court of Appeal, 176 So. 895, and plaintiffs applied for certiorari 
or a writ of review. 

Judgment of the Court of Appeal annulled and reversed, and judgment for 
plaintiffs entered in accordance with opinion. 

J. A. Woodville and J. L. Warren Woodville, both of New Orleans, for 
relators. 

St. Clair Adams & Son, of New Orleans, for respondent. 

LAND, Justice. 

On March 7, 1930, defendant, Presidential Fire & Marine Insurance Com- 
pany, issued its policy to plaintiffs, James Brough and his wife, Clementine 
Brough, covering a frame building, No. 5418 N. Robertson Street, in the city 
of New Orleans, for $1,000, and all the furniture, the household effects, and 
wearing apparel of plaintiffs contained therein for $800. ; 

\lleging that the building and its contents were destroyed by fire on April 
27, 1932, while the policy was in full force and effect, plaintiffs brought the 
present suit against defendant insurance company in the civil district court for 
the parish of Orleans to recover the sum of $1,800, the full amount of the 
insurance on the building and its contents, and for a premium of $9.80 due 
under the policy. 

Plaintiffs also sued for the penalty allowed under Act 168 of 1908, and for 
attorney’s fees in the sum of $300, because of the failure of defendant insurance 
company to pay the amount due under the terms and conditions of the policy. 

In its answer, defendant insurance company admitted liability for the 
insurance on the contents of the building in the sum of $563.80, which was 
deposited in the registry of the court, but denied its liability for statutory 
damages and attorney’s fees under section 3 of Act 168 of 1908. 

Defendant insurance company also resisted the payment of the $1,000 
insurance on the frame building, on the ground that the interest of the plaintiffs 
in the insured property was other than unconditional and sole ownership, and 
that the insured building stood on ground that was not owned by the plaintiffs 
in fee simple. 

In making this defense, defendant insurance company relies upon the following 
provision in the policy: ; 
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“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void * * * if the interest of the insured be other than 
unconditional and sole ownership; or if the subject of insurance be a building 
on ground not owned by the insured in fee simple.” (Italics ours.) 

Judgment was rendered for plaintiffs in the civil district court in the sum 
of $1,236, with legal interest from date of judicial demand until paid, with 12 
per cert. of the principal and interest as penalties, and $300 as attorney’s fees, 
and defendant insurance company was condemned to pay all costs. 

It is not disputed that the sum of $1,236 awarded plaintiffs in this judg- 
ment includes the insurance of $1,000 on the frame building, and that the balance 
of $236 represents the insurance allowed on the contents of the building. 

On appeal to the Court of Appeal, Parish of Orleans, the judgment of the 
civil district court was amended, by rejecting plaintiff’s demand for $1,000, 
insurance on the frame building, and by allowing plaintiffs the sum of $800, 
insurance on its contents, with legal interest from judicial demand, together 
with 12 per cent. on the principal sum as damages, and also for attorney’s 
fees in the sum of $300, all subject to a credit of $563.80, already deposited in 
the registry of the civil district court for the parish of Orleans. 

This judgment is now before us for review. 

(1) Plaintiffs’ title is a “bond for deed” or agreement to sell. For this 
reason, defendant insurance company refused to make payment for the loss of 
the building, pointing out the fact that plaintiffs did not own in fee simple the 
land on which the insured building had been located, and mainfaining that, 
because of that fact, the contract of insurance had never attached, since in the 
policy there was a provision to the effect that “this entire policy * * * shall be 
void: * * * if the interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on ground not owned by 
the insured in fee simple.” 

11] Such defense alone would have been available to defendant insurance 
company, if the policy in this case had been issued to plaintiffs prior to ‘the 
year 1928; but the policy in this case having been issued to plaintiffs on March 
7, 1930, and the fire having occurred on April 27, 1932, the contract of insurance 
in this case is subject to the provisions of Act 222 of 1928, and must be construed 
with reference to that act. 

In Knowles v. Dixie Fire Ins. Co. of Greensboro, N.C., 177 La. 941, 149 
So. 528, the policy contained what is usually referred to as the “chattel mortgage 
clause,” which reads as follows (page 530): 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void * * * if the subject of insurance be personal 
property and be or become encumbered by a chattel mortgage.” (Italics ours.) 

It is said in the opinion in the Knowles Case (page 530): 

“These cases and others cited by defendant hold without qualification that 
the mere fact that the personal property, the subject of the insurance, at the 
time of the issuance of the policy or thereafter during the term thereof, becomes 
incumbered with a chattel mortgage without the consent of the insurer indorsed 
on the policy, renders it null and void. 

“If it were not for Act No. 222 of 1928, p. 291, which was the law of this 
state when the policy here involved was written, we should hold unhesitatingly 
that the policy was void at the time of the loss. But under that act, when the 
insurer sets up a breach of any warranty, representation, or condition contained 
in the policy as a defense, the burden is upon it to show that such breach was 
such as would increase either the moral or physical hazard under the policy. * * * 


“In view of the plain provisions of this act, the fact alone that the personal 
property covered by the policy is or becomes incumbered by a chattel mortgage 
does not of itself void the policy. On the contrary, if a violation of the chattel 
mortgage clause in the policy is pleaded as a defense, the insurer must show 
that a breach of the warranty or condition in this respect did in fact increase 
the motal hazard. Defendant in this case made no effort to show that the 
moral hazard was increased, but defended on the sole ground that the property 
insured was incumbered at the time of the loss, * * * 

“What the act means is that, if at the time of the loss, not at any previous 


time during the life of the policy, there exists such a breach as would reasonably 
be said to increase the moral hazard, then the policy is void.” (Italics ours.) 
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{2] In view of the plain provisions of Act No. 222 of 1928, the fact alone 
that plaintiffs did not have a fee-simple title to the ground upon which the insured 
building was erected does not of itself void the policy. On the contrary, if a 
violation of the clause as to ownership in fee simple by the insured is pleaded 
as a defense, the insurer must show that a breach of the warranty or condition 
in this respect did in fact increase the moral hazard. Defendant company in 
this case made no such defense, but relied on the sole ground that plaintiffs 
did not have a title in fee simple to the ground on which the insured building 
was erected. 

As stated in the opinion in the case of Knowles v. Dixie Fire Ins. Co. of 
Greensboro, N. C., 177 La. 941, at page 952, 149 So. 528, at page 531: 

“No hard and fast rule can be laid down as to when such a breach exists, 
Each case must be determined according to its own facts and circumstances, 
and this is true whether the hazard be moral or physical. In either event, a plea 
that the policy has been rendered void by such a breach is a special defense 
which defendant must maintain in order to avoid liability. 

“This is the view taken by our brethren of the Courts of Appeal for: the 
First and Second Circuits in at least three cases. Godfrey v. Security Ins. 
Co., decided March 31, 1933, by the Second Circuit, 147 So. 101; Sigrest v. 
Federal Ins. Co. (First Circuit) 14 La.App. 55, 129 So. 379, and Perry vy, 
Fidelity & Guaranty Fire Corporation, 17 La.App. 563, 136 So. 755.” 

It is true that in Campbell v. Richmond Ins. Co., 156 La. 455, 100 So. 679, 
the policy was held void on the sole ground of the breach of the fee-simple 
ownership clause. But this decision became final June 6, 1924, prior to the 
enactment of Act No. 222 of 1928, and cannot be followed as a_ precedent 
since the passage of that act, and the construction placed upon it by this court 
in the Knowles Case. 

[3] (2) The building insured in this case had been erected by plaintiffs, 
and occupted by them as a’ home for some nine years, on ground to which they 
had a bond for deed, on which they had paid some $700 in principal and 
interest, and on which they owed a balance of between 200 and 300 dollars. 
Plaintiffs had kept the building insured for $1,000 from the time they had built it 
The building and its contents were completely destroyed by fire. 

The plaintiffs were able to make the payments, and, at the time of the loss, 
had reduced the amount agreed to be paid for the ground from $1,000 to a 
balance of some 200 or 300 dollars. 

Under this state of facts, we fail to find any such increase of moral hazard 
as would justify us in declaring the policy in this case void. 

(3) The Court of Appeal found that the value of the contents of the 
building which were destroyed should be fixed at $800, and not at $563.80, as 
contended by defendant insurance company. We concur in this finding as sus- 
tained by the evidence in the case. 

For the reasons assigned, it is ordered that the judgment of the Court of 
Appeal, Parish of Orleans, be and is hereby annulled and reversed. 

It is now ordered that there be judgment for plaintiffs, James Brough 
and Clementine Brough, in the full sum of $1,800, with legal interest from judicial 
demand, until paid, subject to a credit of $563.80, together with a penalty of 
12 per cent. on the amount of the principal and interest, and $300 as attorney’s 
fees. 

It is further ordered that defendant, Presidential Fire & Marine Insurance 
Company, pay all costs of this suit. 


CANAL SAVINGS & HOMESTEAD ASS'N v. HARMONIA INS. CO. 
OF BUFFALO, N. Y. No. 16402. 
Court of Appeal of Louisiana. Orleans. May 30, 1938. 
181 Southern Reporter 590. 

NOTICE TO MORTGAGEE. } 

A mortgagee, receiving notice of cancellation of fire insurance policy overt 
10 days before loss under standard mortgage clause providing that policy 
should continue in force for mortgagee’s benefit for 10 days after such notice, 
cannot recover thereon, though unearned premium was not tendered to mort- 
gagee with such notice. 


(For other cases, see Insurance, Dec. Dig. § 230.) 
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Fire | Canal Savings & Homestead Ass'n v. Harmonia Ins. 823 
Co. of Buffalo, N. Y. 


Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, 
udge. 

J Suit by the Canal Savings & Homestead Association against the Harmonia 
Insurance Company of Buffalo, N. Y., on a fire insurance policy. Judgment for 
defendant, and plaintiff appeals. 

Affirmed. 

Solomon §. Goldman, of New Orleans, for appellant. 

St. Clair Adams & Son, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

Joseph Victor owned a house and lot in the City of New Orleans encum- 
bered with a homestead mortgage loan of $1800.00. He died in 1931. A policy 
of fire insurance of the face value of $2500.00 was issued by the Harmonia 
Insurance Company of Buffalo, New York, in his name and delivered to the Canal 
Savings & Homestead Association, his mortgagee, on September 9th, 1932, 
about one year after his death. On July 14, 1933, Victor’s property was damaged 
and, on September 6, 1933, was totally destroyed by fire. A proof of loss cover- 
ing the first fire was submitted by Bertha Dutton Victor “Widow and Heir to 
the Estate of Joseph Victor”, under date of July 3lst, 1933, and on October 6, 
1933, after an investigation which disclosed all the facts concerning the death 
of Victor and the subsequent issuance of the policy, an interpleader suit was 
filed in the Civil District Court under docket No. 204,057, by the defendant, in 
which liability was admitted and the sum of $217.19, the amount of the loss, 
deposited in the Registry of the Court. On August 22, 1933, a five day notice 
of cancellation, pursuant to the terms of the policy, was addressed to Joseph 
Victor, 2009 Forstall Street, New Orleans, by the general agents of defendant 
in Dallas, Texas, and a copy of this notice of cancellation sent to the plaintiff, 
the holder of the mortgage note and the nominee in the mortgage clause con- 
tained in the policy. Both letters were sent by registered mail, the one 
addressed to Victor being returned by the Post Office Department, and the one 
addressed to the homestead company being received by it on August 25, 1933. 
The Insurance Company subsequently declined to pay the second loss and two 
suits were filed against it, one by Bertha Dutton, widow of Joseph Victor, 
which is now pending in the Supreme Court under the docket No. 34,768, and 
the present suit by the homestead company which has been appealed to this 
Court from a judgment in favor of the defendant insurance company. 

The suit is defended upon the following grounds :— 

1. That the issuance of a policy of insurance to a deceased person creates 
no contract of insurance and is void from its inception; and 

2. If the contract had any validity it was cancelled prior to the second fire. 

With reference to the first defense, counsel for plaintiff directs our atten- 
tion to the case of Queen Insurance Company v. Peters, 10 Ga.App. 289, 73 
S.E. 536, in which the precise situation under consideration here obtained. The 
court in holding that the policy was not void, said (page 537) :— 

“Certainly the insurance company made a contract of insurance with some 
one. It received from some one the premium as a consideration for the con- 
tract, and there was the property insured as the subject-matter. It may be 
conceded that a ‘dead person’ cannot make a contract. But cannot a person 
having an insurable interest in the property make a contract of insurance in 
the name of the dead person, for the benefit of his estate or some one having an 
insurable interest in the property covered by the contract? Would not the 
‘other party’ to the contract, who had paid the company the premium, or the 
party having an interest in the property, be the applicant for the insurance? 
As matter of common knowledge, we know that business is frequently continued 
in the names of individuals or firms long after the individuals, or all the mem- 
bers of the original firm, have died. Is it unusual, unreasonable, or illegal for 
the heirs of an estate, before division, or the legatees before distribution, or 
the legal representatives of an estate, to continue the business and to make 
contracts in the name of the testator or intestate?” 

No other authority has been cited to us, and we know of none involving the 
same, or similar facts, in consonance with or opposed to the holding of the 
Georgia Court. Counsel for plaintiff also contends that the defendant is 
estopped from making this defense because of the payment of the first fire 
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loss with knowledge of the fact that Victor was dead before the policy issued 
and that, therefore, whatever may be said of the policy when originally issued, 
the recognition of a claim under it and the payment thereof, after knowledge 
of all of the facts, was an affirmation of its validity and he points to the notice 
of cancellation in which the company offered to pay, upon surrender of the 
policy, the pro rata unearned premium, as an indication that it regarded the 
policy as valid when issued, for otherwise it would be “a rank inconsistency 
for the company to argue that the insurance was void, ab initio; and on the 
other hand, charge the insured for the term the insurance was in force”. 

The legal questions raised by the contentions of counsel in regard to the 
validity vel non of the contract of insurance are novel and interesting, but the 
view which we take of the case renders their consideration unnecessary. 

For the sake of argument, we will say that the insurance contract was 
valid and that the insurer was estopped from contesting its validity; was it 
in effect when the second fire occurred? In other words, was the effort to 
cancel the policy effective so far as plaintiff is concerned? It is contended 
that plaintiff was a party to a separate contract with the insurer as the nominee 
under the Standard Mortgage Clause of the policy. Officer v. American Eagle 
Insurance Company, 175 La. 581, 589, 143 So. 500, is cited in support of that 
contention. That case seems to us to be authority to the contrary. Be that 
as it may, there is certainly a separate and different provision in the policy 
for cancellation under the Standard. Mortgage Clause, as affecting the mort- 
gagee, from the general provision for cancellation as affecting the insured. 
For example, the mortgagee is protected for five days after the policy ceases 
to cover the insured, as appears by a comparison of the two provisions cover- 
ing cancellation, as follows.:— 

“This policy shall be cancelled at any time at the request of the insured; 
or by the Company by giving five days notice of such cancellation. If this 
policy shall be cancelled as hereinabove provided, or become void or cease, 
the premium having been actually paid, the unearned portion shall be returned 
on surrender of this policy or last renewal, this company retaining the custom- 
ary short rate: except that when this policy is cancelled by this company by 
giving notice it shall retain only the prorata premium”. 

“This company reserves the right to cancel this policy at any time as 
provided by its terms; but in such case this policy shall continue in force for 
the benefit only of the mortgagee for ten days after notice to the mortgagee 
of such cancellation, and shall then cease, and this company shall have the right 
on like notice to cancel this agreement.” 

It is not disputed that a notice of cancellation was received by the plaintiff 
mortgagee more than ten days before the loss occurred upon which this suit 
is based but, it is said, that under the established jurisprudence, particularly 
of this Court, the attempted cancellation was ineffective because the unearned 
premium was not tendered with the notice of cancellation, 

The authorities on this point are divided. This Court in German Fire Insur- 
ance Company v. Tooley, 9 Orleans App. 78, held that a tender of the unearned 
premium was necessary, and to the same effect are the following: Tisdell v. 
New Hampshire Fire Insurance Co., 155 N.Y. 163, 49 N.E. 664, 40 L.R.A. 765; 
Buckley v. Citizens’ Ins. Co., 188 N.Y. 399, 81 N.E. 165, 13 L.R.A.N.S., 889; 
Southern Insurance Company v. Williams, 62 Ark. 382, 35 S.W. 1101; Gosch v. 
Firemen’s Insurance Co., 33 Pa.Super. 496; Phoenix Assur. Co. v. Munger, etc., 
Co., 92 Tex. 2297, 49 S.W. 222; Chadbourne v. German-American Ins. Co., 
C.C., 31 F. 533. The following hold the opposite: Schwarzchild Co. et al. v. 
Phoenix Ins. Co., C.C., 115 F. 653; El Paso Reduction Co. v. Hartford Ins, Co., 
C.C., 121 F. 937, 939; Mangrum v. Law Union & Rock Ins. Co., 172 Cal. 497, 157 
P. 239, L.R.A.1916F, 440, Ann.Cas.1917B, 907: German Union Fire Ins. Co. v. 
Clarke Co., 116 Md. 622, 82 A. 974, 39 L.R.A.,N.S., 829, Ann.Cas.1913D, 488. But 
all these cases are concerned with cancellation as affecting the insured under 
the specific policy provision requiring return of unearned premium. There 
‘s no requirement that the mortgagee receive the unearned premium either in 
connection with the notice of cancellation or otherwise. The only requirement 
is that the mortgagee shall receive ten days’ notice of cancellation instead of 
five days, which is the notice required to be given the insured. It is admitted 
that the notice given to the plaintiff in this case was received more than ten 
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Cipriano v. Mercantile Ins. Co. of America 


days before the fire loss occurred. As a matter of fact, the record indicates 
that an officer of the plaintiff corporation endeavored to have insurance placed 
upon the property after receipt of the notice of cancellation. Under the peculiar 
circumstances of this case, the notice of cancellation addressed to Victor 
could have no effect whatever. He had been dead more than a year at the 
time the notice was sent to him so that the only effect which the notice of 
cancellation could have would be with respect to the mortgagee. Plaintiff 
having received the notice which the policy required to be given it, and the 
fire having occurred after the effective date of the cancellation of the policy, 
there can be no recovery. 

For the reasons assigned the judgment appealed from is affirmed. 

Affirmed. 


CANTON INST. FOR SAVINGS v. ORIENT INS. CO. 
NEEDLEMAN et al. v. SAME. 
Supreme Judicial Court of Massachusetts. Suffolk. May 24, 1938. 
15 Northeastern Reporter (2d) 206. 
BURDEN OF PROOF. 

In action on Massachusetts standard fire policy, the defense that insured 
burned his building himself is an affirmative defense with the burden of proof 
on the insurer. G.L.(Ter.Ed.) ¢. 175, § 99, as amended; c. 231, § 147, form 
10(d). 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Exceptions from Superior. Court, Suffolk County; Hanify, Judge. 

Actions of contract by Canton Institution for Savings, and by Ida Needle- 
man and others, against the Orient Insurance Company on fire insurance policy. 
The case was tried without jury by court which found for the plaintiffs in the 
sum, respectively, of $1,136.61 and $927.80. On defendant’s exceptions. 

Exceptions overruled. 

L. L.-Green, of Boston, for plaintiffs. 

R. J. Cotter and G. H. Rowell, both of Boston, for defendant. 

Ova, Justice. 

The only question presented and argued by the defendant is whether in 
an action on a Massachusetts standard policy of fire insurance, where there is 
evidence that the fire was of incendiary origin, the burden of proof is upon the 
plaintiff to show that neither he nor any person for whose conduct he was 
responsible caused the fire. 

This is not an open question. It is settled that the defence that the insured 
burned his building himself is an affirmative defence with the burden of proof 
upon the insurer. Richardson vy. Travelers Fire Ins. Co., 288 Mass. 391, 193 
NE. 40: Schmidt v. New York Union Mutual Fire Ins. Co., 1 Gray 529; Todd 

Traders’ & Mechanics’ Ins. Co., 230 Mass. 595, 600, 120 N.E. 142. See form 
f policy as set forth in G.L.(Ter.Ed.) c. 175, § 99, as amended, and form of 
declaration in G.L.(Ter.Ed.) c. 231, § 147, form 10(d). The rule is the same 
in other jurisdictions. See cases collected in Couch on Insurance, § 2220. 

Exceptions overruled. 


CIPRIANO v. MERCANTILE INS. CO. OF AMERICA. No. 11. 
Supreme Court of Michigan. June 6, 1938. 
279 Northwestern Reporter 855. 


1. ARSON. 

In action by insured against insurer to recover loss and damage by fire to 
insured furniture, circumstantial evidence as to arson by or in behalf of the insured 
was sufficient to go to the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. EVIDENCE. 

\n instruction that defendant insurance company’s theory of defense that fire 
was result of arson could not be said to be established by testimony of circumstantial 
character unless circumstances shown by the testimony were found not only to be 
consistent with the defendant’s theory of defense, hut also absolutely inconsistent 
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with any other rational explanation’of the means by which the fire was caused, 
was properly refused for going beyond the rule in civil cases. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. ARSON. 

If defendant insurance company’s evidence that fire was result of arson was 
of a character to produce moral certainty, in an open and fair mind, supporting 
defendant’s claim and excluding any other reasonable theory, it was sufficient to 
go to the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

4. KNOWLEDGE OF INSURED. 

In action by insured against insurer to recover loss and damage by fire to 
insured’s furniture, evidence warranted drawing of reasonable inference that insured 
was fully aware of the cause and the occasion for the fire and that he either set 
the fire or was an accessory before the fact. : 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. EVIDENCE. 

In action by insured against insurer to recover loss and damage by fire to 
insured’s furniture, wherein the insurer interposed the affirmative defense that fire 
was result of arson, evidence supported verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

7. ARSON. 

In action by insured against insurer to recover loss and damage by fire to 
insured furniture, wherein the insurer interposed the affirmative defense that fire 
was result of arson, insured’s contention that an enemy set the fire was rebutted 
by facts and circumstances showing a preparation wholly inconsistent with the acts 
of an outsider. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Circuit Court, Wayne County; Allan Campbell, Judge. 

Suit by Sam Cipriano against the Mercantile Insurance Company of America 
to recover for loss and damage to plaintiff’s insured furniture by fire, wherein the 
defendant interposed the affirmative defense of arson by or in behalf of the plaintiff. 
From a judgment in favor of the defendant, the plaintiff appeals. 

Affirmed. . 

Argued before the Entire Bench. 

Sidney Sherman, of Detroit (Levin, Levin & Dill, of Detroit, of counsel), for 
appellant. 

Walters & Head, of Detroit, for appellee. 

Wiest, Chief Justice. 

This suit against defendant insurer was brought by the insured to recover 
$806.50, claimed loss and damage to his furniture by fire. Defendant, by special 
notice under its answer, alleged that plaintifi set or caused the fire to be set. Trial 
was by jury, with verdict and judgment for defendant. Plaintiff reviews by appeal 
and claims error in the refusal of the court to direct a verdict in his favor: in 
refusing to give requested instructions; in the instructions given; in denying a new 
trial, and also contends that the verdict was against the great weight of the evi- 
dence. 

The aflirmative defense of arson by or in behalf of plaintiff was based on 
circumstantial evidence. 

Plaintiff was purchasing a house in the city of Detroit, under land contract, 
and held defendant’s policy of insurance thereon for $10,000, which far exceeded 
the value of his contract interest. His family was in Europe and he rented the 
house to a Mrs. Clark, with reservation of a room which he occupied. He had 
his furniture insured for $5,000 by defendant company. Saturday afternoon, Janu- 
arv 5, 1935, plaintiff and Mrs. Clark locked the house and, accompanied by Mrs. 
Clark’s two boarders, went by automobile to visit and stay Sunday with a friend 
of Mrs. Clark at Pigeon, about a hundred miles from Detroit. At one o'clock 
Sunday morning the neighbor next to plaintiff’s house heard a car drive into plain- 
tiff’s driveway, and heard the voices of a man and a woman. About five minutes 
later she heard an explosion in plaintiff's house and the crash of glass and saw 
a flash of light. She at once looked across to plaintiff's house and heard a puff 
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like explosion in the basement. She saw a dull red glare in the basement, the 
dining room in flames and the curtains and shades on fire. She immediately tele- 
phoned to the fire department which arrived in about two minutes. The firemen 
found a basement window had been blown out. They ‘put out the fire in the 
basement, in the ceiling and rubbish on the floor. They found nothing in the 
furnace, no coal in the bin, just rubbish, papers and refuse, but did find rags and 
papers in the clothes chute. From the basement the firemen went to the first floor 
and found there had been a flash fire up there. There was a charred dish pan 
under the gas stove, a wash boiler with four or five inches of gasoline in it and 
in the pantry, next to the kitchen, an eight or ten gallon stone crock containing 
about six gallons of gasoline. There was a small amount of fire in the overstuffed 
furniture. There was something on the floor that caused it to be slippery and 
caused the firemen to slide around, and the stuff on the floor was also on the second 
floor where there was no fire. 

The firemen found the house locked. In the dining room the firemen found 
a carpet on the floor saturated with gasoline and on the pantry window, facing 
south, a rag carpet was stretched across the window to meet the curtain and 
completely obstructed the window light. The basement windows were covered 
with window blinds, with pieces of lath nailed along the edge of the window to 
hold them tight against the jamb, and there was a newspaper over the glass in 
the grade door. 

The outside doors did not show any evidence of having been forced open. 
The fire was clearly incendiary, as evidenced by the gasoline and oils discovered 
by the firemen when they entered the building. 

Plaintiff denied any knowledge of the presence of the gasoline in the house. 

Counsel for plaintiff claim that the mentioned circumstances were not sufficient 
to justify an inference that plaintiff set the fire or caused it to be set, and asked 
the court to so instruct the jury. 

[1] We think the evidence was sufficient to go to the jury. 

The court refused the following requested instruction: 

“I charge you that the defendant insurance company’s theory of defense cannot 
he said to be established by testimony of circumstantial character as submitted in 
this case, unless the circumstances shown by such testimony are found by you not 
only to be consistent with the defendant’s theory of defense but also absolutely 
inconsistent with any other rational explanation of the means by which the fire was 
caused.” . 

2, 3) That form of instruction, in some jurisdictions, has been given in 
criminal cases but goes beyond the rule in civil cases. If the evidence was of a 
character to produce moral certainty, in an open and fair mind, supporting defend- 
ant’s claim and excluding any other reasonable theory, then it was sufficient to 
go to the jury. 

[4] The evidence disclosed sufficient facts to warrant the drawing of the 
reasonable inference that plaintiff was fully aware of the cause and the occasion 
for the fire, which was incendiary in origin and purpose. The evidence in support 
of the special defense was circumstantial; that is, of facts and circumstances 
connected with the fire showing that it was incendiary and reasons for connecting 
plaintiff with its setting, and the jury could, to a moral certainty, draw the rea- 
sonable inference that if plaintiff did not set the fire he was an accessory before the 
fact 

Plaintiff alleges error in the following extract from the instruction of the 
court: 

“Opportunity, plus motive, is the test by which you will determine the question 
as to circumstantial evidence.” 

[5] This extract, standing alone, is somewhat meaningless but, giving it one 
construction, and possibly a fair one, was erroneous; however, considered with the 
context, the error, if any, does not call for reversal. 

The full instruction on this subject was as follows: 


“I charge you the burden of proof in this case rests upon the defendant, and 
that unless you and each of you find that the defendant, by a fair preponderance 
of the evidence, has proved that the plaintiff set or caused to be set the fire that 
caused the plaintiff's damage, that it is your duty to bring in a verdict in favor 
of the plaintiff. ; 
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“T charge you that the mere proof that plaintiff had an opportunity to cause 
the fire, and that he owned an insurance policy upon the property that was destroyed, 
does not in itself constitute proof that he set or caused the fire to be set that 
occurred, 

“Opportunity, plus motive, is the test by which you will determine the question 
as to circumstantial evidence. Motive must be found from the facts and circum- 
stances of the case, and can be inferred from what you find in accordance with 
the appearance, which I will explain to you a little more as I go along. 

“The defendant claims that the plaintiff, Sam Cipriano, had a guilty connection 
with the origin of this fire, and was responsible in the preparation of the premises 
for the burning, and for the fraudulent purpose of collecting money under the 
insurance policy issued to him. * * * 

“Circumstantial evidence, or facts that may be inferred from proven circum- 
stances, may be considered in civil as well as in criminal cases. It is entitled to 
your consideration and should be given such weight as you may see fit to give it. 
And it is your province to determine the comparative value of the circumstantial 
and the direct evidence after considering all the facts. * * * 

“I charge you that if you find the defendant has established its affirmative 
defense by preponderance of the evidence, whether such evidence be direct or 
circumstantial, your verdict would be in favor of the defendant of no cause of 
action.” 

[6] We find the verdict and judgment supported by the evidence and the law 
applicable to the case, and we cannot hold the verdict and judgment contrary to the 
great weight of the evidence. 

|7] Plaintiff's contention that an enemy had set the fire is rebutted by the 
disclosed facts and circumstances showing a preparation wholly inconsistent with 
acts of an outsider. 

[8] We find no reversible error and the judgment is affirmed, with costs to 
defendant. 

Butzel, Bushnell, Sharpe, Potter, Chandler, North, and McAllister, JJ., concur. 


FEDERAL LAND BANK OF ST. PAUL, MINN. v. CITIZENS’ MUT. FIRE 
INS. CO., OF KENT, ALLEGAN AND OTTAWA COUNTIES. No. 75. 
Supreme Court of Michigan. June 6, 1938. 

279 Northwestern Reporter 926. 

1. ASSESSMENT. 


Under a fire policy issued by a farm mutual fire insurer, no loss occasioned by 
fire could be payable in absence of mutuality of obligations, as respects forfeiture 
for non-payment of assessments. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from Circuit Court, Kent County; William B. Brown, Judge. 

Action on a fire policy by the Federal Land Bank of St. Paul against the 
Citizens’ Mutual Fire Insurance Company of Kent, Allegan and Ottawa Counties. 
From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

G. Dofiglas Clapperton, of Grand Rapids, for appellant. 

Fred P. Geib, of Grand Rapids, for appellee. 

Porter, Justice. 

Plaintiff, a corporation organized and existing under the act of Congress of 
1916 known as the “Federal Farm Loan Act,” 39 Stat. 360, 12 U.S.C.A. § 641 
et seq., domiciled in the city of St. Paul, Minnesota, sued defendant, a mutual fire 
insurance company, to recover damages occasioned by the loss by fire of property 
covered by an insurance policy issued by defendant to the then owners of the real 
estate, which policy contained a rider making the loss, if any, payable to plaintiff 
as its mortgage interest might appear. 

It appears from the policy sued upon that the charter of the company expired 
Tune 3, 1934, and the mortgage clause is dated October 22, 1934. But plaintiff 
alleges the defendant is authorized to and is carrying on a mutual fire insurance 
business having its principal office and place of business in Grand Rapids. Defend- 
ant by way of answer admits the organization of the defendant company and its 
authority to do business and avers it is organized and subject to the laws relating 
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to the organization and operation of farm mutual fire insurance companies within 
the State of M§chigan. 

|1] The policy sued upon having been issued by a farm mutual fire insurance 
company, no loss occasioned by fire could be payable thereunder in the absence of 
mutuality of obligations. Under the policy, only members of the insurance company 
were insurable. The owners of the property insured by the policy in controversy 
ceased paying assessments and upon their ceasing to pay the assessments levied 
against them, they forfeited their membership in the company and their insurance 
under the policy. The policy provided, however, substantially that the plaintiff 
mortgagee could, in case of default in the payment of the assessments levied on the 
insured, pay the assessments, reinstate the insurance, and protect its rights. 

Many questions are raised and discussed. But notwithstanding the voluminous 
pleadings, the issue amounts to this, that plaintiff claims defendant is liable as an 
insurer for a fire loss of the property insured, which claim defendant denies. 

[2] Defendant’s liability depends upon the facts. These facts were the subject 
of dispute. The controversy over the facts was determined by the trial court. 
There was ample evidence to sustain the conclusions reached by it. The trial court 
found plaintiff had notice of the default in the payment of the assessments levied 
by the defendant company against the owners of the property insured and in 
accordance with the terms of the policy it did not pay or tender the assessments 
due upon the policy within the time limited by the policy for the payment of the 
same and thus reinstate the insurance, and that at the time of the loss plaintiff, 
as mortgagee, was not a member of the company, not entitled to protection by 
the policy, and the policy was not in force as to plaintiff. The trial court found 
for defendant upon the facts. There was ample evidence to sustain its findings 
and we think the trial court correct in the conclusions reached. The other ques- 
tions involved are, therefore, unimportant. 

Judgment affirmed, with costs. 

Wiest, C. J., and Butzel, Bushnell, Sharpe, Chandler, North, and McAllister, 


JJ., concur. 


HOLLOWAY v. ALLEN COUNTY MUT. RELIEF ASS’N. 
Court of Appeals of Ohio, Allen County. Feb. 18, 1937. 
15 Northeastern Reporter (2d) 155. 
1. ENCUMBRANCE. 

General stipulations in fire policies against encumbrances on property 
insured apply only to encumbrances voluntarily incurred as distinguished from 
liens created by law. 

(For other cases, see Insurance, Dec. Dig. § 330[2].) 

2, MECHANIC’S LIEN. 

The filing of mechanic’s lien against premises insured under fire policy, 
subsequent to issuance thereof but prior to loss by fire, did not bar recoverv 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 330[2].) 

5. FRAUD. 

Where constitution and by-laws of fire insurer provided that insured should 
furnish statement of loss when required, and that any statements made for 
purpose of defrauding it would render claim void, a fraudulent statement by 
insured to insurer concerning amount of loss by fire did not bar recovery on 
fire policy, in absence of showing that statement had been required by insurer. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Syllabus by the Court. 

|. General stipulations in a fire insurance policy against encumbrances on the 
property insured apply only to encumbrances voluntarily incurred, as dis- 
tinguished from liens created by law, and the filing of a mechanic’s lien against 
the premises insured, subsequent to the issuance of the policy but prior to’ the 
loss by fire, does not constitute a bar to recovery on the policy. 

2. A fraudulent statement made by the insured to the insurer as to the 
amount of loss by fire, which statement is not shown to have been required 
by the insurer, does not operate as a bar to recovery on a fire insurance policy, 
where the constitution and by-laws of the insurer provide that the insured shall 
furnish a statement of loss “when so required,” and that “any statement made 
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for the purpose of defrauding the association” shall render the claim void. In 
such a case the claim is rendered void only when the fraudulent representation 
- is made in a statement “required” by the insuer. 

3. Where, in an action on a fire insurance policy, the verdict and judgment 
are manifestly against the weight of the evidence in awarding indemnity for 
256 bushels of oats, it being clear that there was a loss of but fifty bushels, the 
judgment may be modified so as to provide for indemnity for only fifty bushels. 

4. The provisions of section 8319, General Code, to the effect that the owner 
of real estate upon which a lien has been taken may notify the owner of the 
lien to commence suit, are permissive and not mandatory, and the question as 
to whether the owner of the real estate availed himself of this provision has 
ro bearing on the validity of the lien. 

Action by one Holloway against the Allen County Mutual Relief Associa- 
tion to recover on a fire policy. Judgment for plaintiff, and defendant appeals.— 
[Editorial Statement. ] 

Judgment modified, and, as so modified, affirmed on condition of remittitur, 
and otherwise reversed. 

W. S. Jackson, of Lima, and B. A. Myers, of Celina, for appellant. 

T. R. Hamilton and E. M. Botkin, both of Lima, for appellee. 

Per Curiam. 

(1) In 4 Couch Cyclopedia of Insurance Law, 3136 and 3137, § 904, it is 
stated: 

“Considerable discussion has been had upon the question of the effect upon 
representations, warranties, and conditions respecting encumbrances on prop- 
erty insured, of the fact that a particular encumbrance complained of was 
created by law rather than by the voluntary act of the insured, the contention 
usually being that stipulations against encumbrances relate only to those which 
are voluntary, as distinguished from those created by law, or, as it is some- 
times said, in invitum. This question, of course, might be raised in nearly all 
cases of judgments, mechanics’ liens, tax liens, etc., but we will consider at this 
time only such cases as have emphasized the point of involuntariness, leaving 
for discussion in the next following sections the general questions relating to 
judgments, liens, etc. These sections should be read in connection with the 
present treatment. 

“The courts are not in entire accord, at least as to conclusion, but, as a 
general rule, they are inclined, as usual, to favor the insured by confining stipu- 
lations as to encumbrances to those voluntarily assumed or placed unless it 
clearly appears that such was not the intention of the parties. Thus, where 
the phraseology employed is general, as where it is merely against any or all 
encumbrances, it has been declared that only voluntary encumbrances are meant, 
and not such encumbrances as tax liens or judgments, So, it is said that pro- 
visions avoiding a policy if the property becomes mortgaged or encumbered 
relate to liens voluntarily placed on the property, to the exclusion of judgments 
or other liens created by operation of law. And, where a policy stipulates that 
‘ii the property shall hereafter become mortgaged or encumbered this policy 
shall be null and void,’ such provision will be regarded as relating only to liens 
voluntarily placed upon the property by the insured, and not as applying to 
judgments or other liens created by law.” 

The general rule mentioned has been applied by the Supreme Court of Ohio 
to a judgment rendered against an assured on a cognovit note. It was held 
that such judgment does not constitute an encumbrance within the meaning 
of a condition against encumbrance, even though it becomes a_ statutory lien 
on the property. Ins. Co. v. Bowersox, 51 St. 567. 

The reasoning upon which this conclusion is based is as well applicable to 
mechanics’ liens as it is to judgments on cognovit notes, and it has been 
definitely held in the case of Green v. Homestead Fire Ins. Co., 82 N.Y. 517, 
that the filing of a mechanic’s lien will not avoid-a policy conditioned to be 
void in case of encumbrances. 

[2] 1. Following and applying these authorities we hold that the filing of 
the mechanic’s lien against the premises insured, subsequent to the issuance of 
the policy and prior to the loss, did not constitute a bar to recovery under the 
policy of insurance for the loss sustained by fire. 

[3] As the issue as to whether the filing of the mechanic’s lien operated as 
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a bar to recovery—under the law a false issue—was injected into the case by 
the appellant, Allen County Mutual Relief Association, defendant below, plead- 
ing the filing of such lien in its answer as a bar to recovery on the policy, the 
appellant is precluded from claiming error in the admission or rejection of 
evidence on such ‘issue, or the submission or the manner of submission of such 
issue. As the pleaded defense did not constitute a bar it was not error for the 
court to refuse the special charge offered on such issue by the appellant before 
argument. 

[4] Furthermore, since the validity of a mechanic’s lien under the laws of 
Ohio is dependent not only on the filing of the lien but upon the lien being filed 
within a fixed period from the date the last item of material for which the lien 
ciaimed is furnished, and upon the contractual relations existing between the 
licnor and lienee relating to the furnishing of the material for which the lien is 
claimed, if the issue of the existence of the mechanic’s lien on the insured 
property had been properly in the case, the evidence complained of as being 
inadmissible was admissible under the general denial contained in the reply to 
the answer; and the special instruction requested by the plaintiff was properly 
denied as section 8319, General Code, providing that the owner of real estate 
upon which a lien has been taken may notify the owner of the lien to commence 
suit thereon, is, in so far as the owner of the real estate is concerned, permis- 
sive and not mandatory, and the question as to whether the owner of the real 
estate — himself of this permissive provision had no bearing on the validity 
of the lien. 

As to the claimed misconduct of counsel for plaintiff in his argument to the 
jury, it appears from an inspection of the book account of the lumber company, 
attached to the bill of exceptions, upon which the mechanic’s lien of the lumber 
company was based, that in the charge items appearing thereon under date of 
December 29, the figure “2” in “29” has a different conformation than the figure 
“2” appearing in other items of the account and is in darker colored ink than 
the figure “9” in such entries. These facts together with the testimony of 
Garfield Greer and the plaintiff, Holloway, tend to prove that the item of 
materials was furnished on November 26 preceding, and that John Reynolds 
and not the W. G. Reynolds Lumber Company was the principal contractor. 
This justified plaintiff’s counsel in drawing the inferences in his argument which 
are complained of. The charge of misconduct is without basis. 

[5] 2. The contention by the appellant that the recovery by the appellee was 
barred by reason of fraud, alleged to have been committed by the appellee in 
furnishing a statement to the appellant that 250 bushels of oats had been 
destroyed by fire when in fact only 50 bushels had been destroyed, is based on 
the provisions of article III, section 1 of the constitution and by-laws of the 
appellant, as amended subsequent to the issuance of the policy and prior to the 
loss. Such section reads as follows: 

“Sec. 1. A member incurring a loss shall immediately notify the associa- 
tion and the latter shall promptly provide for the adjustment of such loss. It 
shall be the duty of the insured to make a complete and sworn statement when 
so required of the loss incurred by him, such statement shall include a complete 
lst of the property lost or damaged and the value thereof immediately before 
such loss occurred and shall give the time of such loss, the member's knowledge 
or belief as to the cause of such loss, and if by fire, his knowledge or belief as 
to how such fire occurred. Any false statement in reference to the origin of the 
fire, or any statement made for the purpose of defrauding the association, shall 
render all the claim in question void.” 

It will be noticed that under the provisions of this section it became the 
duty of the appellee to furnish a complete and sworn statement of the loss 
when required by the appellant, and that the last sentence of the section pro- 
viding that “any false statement in reference to the origin of the fire, or any 
statement made for the purpose of defrauding the association, shall render all 
the claim in question void,” refers and relates to the complete and sworn state- 
ment which it was the duty of the insured to furnish when required so to do 
bv the insurance company. It is not alleged in the answer that the statement 
made by the appellee was in compliance with a requirement of the appellant of a 
complete and sworn statement of loss by the appellee pursuant to the terms of 
the policy. In the absence of such an allegation (the appellant's defense being 
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limited to the allegations of its answer and it not being affirmatively alleged 
that such statement was required by the defendant of the plaintiff pursuant to 
the terms of such section) the statement made by the appellee does not come 
within the purview of such section. As it does not come within the purview of 
this section, even though the statement is fraudulently made, it will not operate 
as a bar to recovery. 

3. Neither of the pleas in bar of recovery being valid in law, and the execu- 
tion and delivery of the policy being conceded and there being substantial 
evidence tending to prove the facts essential to a recovery by plaintiff, the court 
did not err in overruling motions of defendant to direct a verdict in its favor. 

4. With the exception of the claimed error in that the verdict and judgment 
are against the weight of the evidence, hereinafter discussed, none of the other 
errors complained of would justify the reversal of the judgment. 

[6] 5. Under the manifest weight of the evidence there were only 50 bushels 
of oats, instead of 250 bushels, destroyed by the fire and in so far as the verdict 
and judgment provided indemnity for oats in excess of 50 bushels, the verdict 
and judgment are contrary to the weight of the evidence, and unless the appellee 
consents to a remittitur of $58 from the amount of the judgment, the judgment 
will be reversed as being against the weight of the evidence in that respect. 
Otherwise, the verdict and judgment are not against the weight of the evidence. 
If remittitur is filed as hereinbefore provided the judgment will be modified 
accordingly, and, as modified, affirmed. 

Judgment modified. 

Guernsey, P. J., and Crow and Klinger, JJ., concur. 

ALLIANCE INS. CO. OF PHILADELPHIA, PA. v. WOODS. No. 27271. 
Supreme Court of Oklahorha. May 10, 1938. 
79 Pacific Reporter (2d) 573. 
3. DWELLING. 

In action by insured against insurer on fire policy, wherein insurer set up defense 
that property in question had not been used as a dwelling within terms of policy, 
whether the property was a dwelling was for jury under evidence that property was 
occupied by insured’s tenant as a dwelling, and that, while it had the reputation of 
being one where gaming was carried on and illegal sale of liquors was conducted, 
numerous raids failed to produce any tangible results except for a few hottles of 
home-brew. 

(For other cases, see Insurance, Dec, Dig. § 668[4].) 

4. PROOF OF LOSS. 

In action by insured against insurer on fire policy, evidence sustained finding that 
proof of loss submitted to insurer by insured was not intentionally false so as to 
preclude recovery by the insured. 

(For other cases, see Insurance, Dec. Dig. § 665|7].) 

Syllabus by the Court. 

1. When a petition together with the cxhibits attached thereto and made a part 
thereof show that a property, for the loss of which recovery was sought, was a 
dwelling house used only for the purpose of a dwelling, such petition is sufficient to 
withstand a general demurrer. 

2. Evidence sufficient to raise an inference that property insured was used for 
other purposes than those covered by the policy of insurance raises a question of 
fact for determination by the jury rather than a question of law for the court. 

3. Whether statements in a proof of loss are false or material are questions of 
fact for the determination of a jury under proper instructions, and their verdict 
thereon, when reasonably supported by competent evidence, will not be disturbed by 
this court. 

Appeap from District Court, Beckham County; W. P. Keen, Judge. 

Action by Felix Woods against the Alliance Insurance Company of Philadel- 
phia to recover on a fire policy. Plaintiff had judgment, and defendant appeals. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiff in error. 

H. C. Ivester, of Sayre, for defendant in error. 

Per Curiam. 

This action was instituted in the district court of Beckham county by the defend- 
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ant in error, hereafter referred to as plaintiff, against the plaintiff in error, here- 
inafter referred to as defendant, to recover upon a contract of fire insurance. 

The execution and delivery of the policy of insurance and the total destruction 
by fire of the property insured was admitted. The sufficiency of the petition to with- 
stand a general demurrer and the breach by the plaintiff of certain provisions of the 
policy of insurance were relied upon by the defendant to defeat the action. The 
petition of the plaintiff had attached thereto as exhibits copy of the policy of insur- 
ance and of the proof of loss furnished tc the defendant alleged: Ownership by 
the plaintiff of the dwelling house insured by the defendant, the total loss by fire 
during the effective term of the policy, damage resulting to the plaintiff in the sum 
of $1,711.11, and the furnishing of proof of loss to the defendant and waiver by 
defendant of any insufficiency therein, and the failure of the defendant to pay for 
the loss or any part thereof. The sworn proof of loss attached as an exhibit to the 
petition stated that the property was being occupied solely as a dwelling at the time 
of its destruction by fire. Demurrer of ¢cefendant was overruled, and thereupon 
defendant answered and therein, after a general denial, pleaded as affirmative 
defenses, breach by the plaintiff of the provisions of the policy which required that 
the insured premises be used for dwelling purposes only; an increase in the hazard 
known to and acquiesced in by the plaintiff; false and fraudulent swearing on the 
part of the plaintiff with reference to the loss; and failure of the plaintiff to fur- 
nish proof of loss as required by the terms of the policy. The cause was tried to a 
jury. Defendant demurred to the evidence of the plaintiff and at the close of all of 
the evidence moved for a directed verdict in its favor, and when these were over- 
ruled saved proper exceptions thereto. The jury returned a verdict in favor of the 
plaintiff and assessed his recovery in the sum of $866.66. Motion for new trial was 
overruled, and defendant appeals. Defendant assigns eight specifications of error 
which it presents under the following propositions, to wit: 

“1, The uncontradicted testimony and facts clearly and affirmatively established 
that the insured premises were occupied other than ‘only for dwelling purposes’ as 
specified and limited under the terms of the policy sued on. 

“2. There was an increase of hazard by means under the control or within the 
knowledge of the assured. 

“3. The assured was guilty of false swearing relating to the use and occupancy 
of the insured dwelling, and as to its value.” 

[1-3] Under the first proposition defendant challenges the sufficiency of the 
petition in that it does not affirmatively plead that the premises were used for dwell- 
ing purposes only and further urges that the evidence conclusively shows that it 
was not so used. The allegations of the petition were that the property was a dwell- 
ing house, and the proof of loss sworn to by the plaintiff and attached to the petition 
as in exhibit stated that the property was used as a dwelling house and for no other 
purpose. Where the sufficiency of a petition is challenged it must be construed 
in cennection with the exhihits which are atteched thereto and made a _ part 
thereof. Southern Surety Co. v. Chambers, 72 Okl. 307, 180 P. 711; Westchester 
Fire Insurance Co. v. McDonald, 123 Okl. 289, 253 P. 287; Home Insurance Co. 
of N. Y. v. Whitechurch, 139 Okl. 1, 281 P. 234. The petition thus construed 
was sufficient. The evidence as disclosed by the record shows that the premises 
were occupied by the plaintiff’s tenant as a dwelling and that while the place 
had the reputation of being one where gaming was carried on and illegal sale 
of liquors was conducted, that numerous raids made by the officers on the place 
had failed to produce any tangible results except for a few. bottles of home- 
brew. This was insufficient to establish as a matter of law the use of the 
premises for other purposes than that of a dwelling only. Ragley v. North- 
western Nat. Ins. Co., 151 Wash. 545, 276 P. 537. The evidence with respect to 
any illegal use of the premises was not conclusive, but was sufficient only to 
raise an inference that it was so used. The question therefore became one to be 
cetermined bv jurv. 

The defendant’s second proposition is based upon the assumption that the 
evidence conclusively established the use of the premises for illegal purposes 
and thus increased the hazard. What we have heretofore said with respect 
to the evidence of illegal use in discussing the defendant’s first proposition 
disposes of the second. 

[4] The final contention of the defendant has to do with the proof of loss 
furnished by the plaintiff. It seems to be the position of the defendant that 
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since its answer charged the plaintiff with false swearing in respect to the 
value of the premises destroyed and the use to which they were being put at 
the time of the loss that this was sufficient to convict the plaintiff on both 
counts. As we have previously stated, the evidence regarding the use to which 
the premises were being put was in conflict and the jury by its verdict found 
against the contention of the defendant. The claim of value made by the plain- 
tiff in the proof of loss submitted to the defendant appears to have been based 
upon estimates furnished him by men who had had considerable experience 
in the building trade and who were familiar with costs, and if the estimates so 
furnished were excessive or too high it does not appear that they were inten- 
tionally false. In this connection the defendant requested and the court gave 
the following instruction: “You are instructed that if you find from a fair 
preponderance of the evidence that subsequent to plaintiff’s alleged loss by fire, 
plaintiff furnished to the defendant a sworn statement wherein he falsely set 
forth and stated that the cash value of said dwelling house just previous to said 
fire was the sum of $1711.11, or that he falsely and fraudulently set forth therein 
that the origin of said fire was to him unknown; or that he falsely set forth 
therein that said dwelling house at the time of said fire was being used and 
occupied as a dwelling house and for no other purpose, then your verdict will 
be for the defendant.” 

In the above instruction requested by the defendant the contentions of the 
defendant were squarely presented to the jury and the iury by its verdict found 
that the plaintiff was not guilty of false swearing in either particular. As said 
in the case of Orient Insurance Co. v. Van Zant-Bruce Drug Co., 50 Okl. 558, 
151 P. 323, 325: “The questions as to whether the statements in the proof of loss 
were false or material are questions of fact for the jury.” 

After a careful reading of the entire record, we are convinced that the case 
was fairly tried and submitted to the jury under instructions which were funda- 
mentally sound and that the verdict finds ample support in the evidence. Under 
these circumstances this court will not disturb the verdict or the judgment 
rendered thereon. 

Judgment affirmed. 

Bayless, V. C. J., and Riley, Phelps, Gibson, and Hurst, JJ., concur. 


JACKSON BUILDING & LOAN ASS'’N v. SVEA FIRE & LIFE INS. CO. et. al. 
Supreme Court of Tennessee. May 28, 1938. 
116 Southwestern Reporter (2d) 995, 
2. KNOWLEDGE OF MORTGAGOR. 

In suit by a mortgagee to recover loss under a fire policy in which a cross-bill 
was filed by mortgagor to recover the amount of insurance of a policy rendered 
void because of duplicate insurance clause and existence of the policy upon which 
suit was brought, evidence sustained finding that mortgagor knew or was negligent 
in not knowing that the property was insured when he procured the second policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. NOTICE. 

Where it was stated in a deed of trust that mortgagor was to keep property 
insured for the benefit of mortgagee and if he did not, mortgagee might take out 
insurance and charge premiums to mortgagor, and mortgagee took out insurance 
on the property after the mortgagor had failed to do so, mortgagor was charged 
with notice of insurance taken by mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

4. OTHER INSURANCE. 

Where a mortgagor took out a fire policy which became void because of a 
duplicate insurance clause, and another prior policy taken out by mortgagee cov- 
ering the maximum value of the property was paid, mortgagor suffered no loss, 
since his loss was satisfied by payment under the other policy. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

5. NOTICE. 

Where mortgagee took out a fire policy on a house according to'terms of a 
deed of trust and subsequently mortgagor took out another policy on house and 
its contents, and was unable to recover on policy because of existence of the prior 
policy, mortgagor could not recover his loss out of the insurance payable on the 
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first policy to the mortgagee, since he was charged with notice of the provisions 
of the deed of trust, and was negligent in not knowing that mortgagee had taken 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

6. SEVERABILITY. 

Where an insurer and insured agreed that an entire contract of fire insurance 
on both a building and its contents would be void if provision against duplicate 
insurance was violated and there was an outstanding policy on the building, insured 
could not recover insurance on the contents since the premium was entire and the 
contract was indivisible. 


(For other cases, see Insurance, Dec. Dig. § 288[1].) 


Appeal from Chancery Court, Madison County; De Witt Henderson, Chan- 
cellor. 

Suit by the Jackson Building & Loan Association against the Svea Fire & Life 
Insurance Company and others to recover on fire policy, and a cross-bill filed by 
E. W. Rice, mortgagor, to recover losses sustained upon a policy issued by another 
company but which was void because of the existence of the policy issued to plain- 
tiff by named defendant. To review an adverse judgment of the Court of Appeals, 
E. W. Rice petitions for certiorari. 

Judgment of the Court of Appeals affirmed. 

John F. Hall and L. L. Fonville, both of Jackson, for appellant. 

W. P. Moss, of Jackson, Chas. M. Bryan, of Memphis, and Reber Botilt and 
Trabue, Hume & Armistead, all of Nashville, for appellees. 

Coox, Justice. 

Che residence of E. W. Rice, mortgaged to Jackson Building & Loan Associa- 
tion, was destroyed by fire January 2, 1933. Rice’s deed of trust of August 30, 
1928, required him to keep the property insured for the benefit of the Association 
and upon his failure to observe that requirement that the Association should 
procure insurance at Rice’s expense. When the deed of trust was executed, the 
property was insured under a policy that expired January 15, 1930. On that date, 
January 15, 1930, Mr. Baldridge, secretary for the Association, insured the property 
for $1,500 with the Svea Fire & Life Insurance Company for a term of three years, 
and Rice was charged with the premiums. For some years before that Rice had 
carried insurance on three or four houses he owned through the agency of Mr. 
Bumpus at Jackson and it appears from the record that the house destroyed by 
fire was reinsured by the Bumpus agency without any loss payable clause for the 
benefit of the Building & Loan Association. 

December 1, 1932, the policy issued to Rice by the Bumpus agency was cancelled 
for non-payment of premiums. December 27, 1932, Rice applied to Bumpus for 
a policy and one was issued in the American Union Fire Insurance Company, cov- 
ering the house already insured by Svea Fire & Life Insurance Company. Rice 
insured the house with the Bumpus agency for $1,500 and, in addition, $500 on 
the contents. Both policies contained a provision declaring them void should 
other insurance be carried without written consent of the Company. 

After the building was burned, the Association, as mortgagee, recovered from 
Home Insurance Company, underwriter for Svea Insurance Company, $1,500, the 
sum of the policy issued January 15, 1930. In this proceeding Rice filed a cross-bill 
and sought recovery upon the policy issued by American Union Fire Insurance 
Company on December 27, 1932. 

The chancellor dismissed the cross-bill on the ground that the policy taken out 
by Rice violated the double insurance provision. The chancellor also held that 
Rice had no beneficial interest in the policy taken out by the Association as mort- 
gagee and declared the Home Insurance Company entitled to subrogation to the 
rights of the mortgagee Association and awarded recovery against Rice. 

{1] The Court of Appeals held that the policy issued upon request of the 
Association was not only for the benefit of the mortgagee, but also for the benefit 
of the mortgagor, and ruled that the doctrine of subrogation was erroneously 
applied by the chancellor. That question is not before the court. The Insurance 
Company filed no petition. 

The cause is here upon Rice’s petition to review the judgment of the Court of 
Appeals and the chancellor, denying him a recovery upon the American Union 
policy issued December 27, 1932. 
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There is no direct evidence that Rice knew that the mortgage carried insurance 
on the property. But the secretary of the Association and his stenographer both 
testified that when policies were put on the property of borrowers, notice was 
given the borrower and he was charged with the premium, and that Rice paid 
the premium on the policy issued January 15, 1930. This policy had been in force 
for nearly three years before the day of the fire, which occurred January 2, 1933, 
and would have expired January 15, 1933. Both courts found that Rice was negli- 
gent in failing to ascertain the fact that the mortgagee carried insurance on the 
house and that he could not recover under the rule stated and applied in Arnold v. 
Insurance Company, 106 Tenn. 529, 61 S.W. 1032. 

(2, 3] We concur in the statement of the Court of Appeals that the circum- 
stance that Rice was charged with the premium paid for him by the mortgagee 
nearly three years before the fire supports the conclusion of negligence; and that 
he was also charged with notice by a provision of the deed of trust requiring 
insurance by a policy with a loss payable clause for the benefit of the mortgagee. 

‘There is no evidence in the record that any of the policies procured by Rice 
from Mr. Bumpus contained any provision for the benefit of the mortgagee. It 
does not appear that the policy cancelled December 1, 1932, contained any such 
clause, and the policy issued on Rice’s request December 27, 1932, makes no 
provision for the benefit of the mortgagee. So, from January 15, 1930, the only 
protection of the mortgagee by insurance was the policy carried by it. That 
policy was issued to Rice, but with a provision for loss payable to the mortgagee 
as his interest might appear. 

The foregoing circumstances are sufficient to show that Rice knew, or was 
grossly negligent in not knowing, that the property was insured when he pro- 
cured the second policy. See Gough v. Insurance Co., 157 Tenn. 546, 547, 11 
S.W.2d 887. Rice’s answer to this is that the duty of inquiry was not upon 
him but upon the Association and that he, owing no duty, was guilty of no 
negligence in carrying the duplicate insurance. We find no merit in that 
contention. He is bound by his contract with the insurance Company that forbade 
him carrying double insurance without written consent. 

[4, 5] The $1,500 recovered under the policy carried bv the mortgagee was 
sufficient to cover the maximum value of the building. The only benefit that 
could inure to Rice under the American Union policy, if he could recover at 
all, would be for the value of the contents of the house. His loss on the house 
was satisfied by pavment under the first policy. The second policy, being void 
because violative of the provision forbidding duplicate insurance, affords no 
basis for his recovery for loss of the chattels. The additional policy covering 
the period from December 27, 1932, to December 27, 1933, insuring the house 
for $1,500 and the contents for $500, a total of $2,000, for a premium of $16, 
provided : 

“This entire policy, unless otherwise provided by agreement indorsed hereon, 
or added hereto, shall be void if the insured now has or shall hereafter make 
or procure any other contract of insurance, whether valid or not, on the property 
carried in whole or in part by this policy.” 

[6] Upon the question of whether such a policy is severable so as to authorize 
recovery upon it, for the chattels insured, it is said in Smith v. Insurance Co., 
' Higgins 721: “While there has been some diversity of opinion, the weight of 
authority seems to be that there is double insurance if the,two policies cover 
any part of the same subject matter.” Citing authorities, among them Manu- 
facturing Co. v. Insurance Co., 11 U.C.QO.B. 516, where it was held that there 
could be no recovery on a policy covering a building, machinery, and stock in 
separate sums and another policy on the building and machinery but not upon 
the stock. The court also cited Associated Firemen’s Insurance Co. v. Assum, 
5 Md. 165, where it was held that the insurance of $700 on books and $300 on 
musical instruments is violated in toto by other insurance on one of the classes 
of property. Smith v. Insurance Co., supra, is the only case in Tennessee where 
this question is discussed. 

In Mortt v. Insurance Co., 192 N.C. 8, 133 S.E. 337, 47 A.L.R. 645, it was 
held that a policy on a building and contents for separate amounts is indivisible 
where the risk is identical and the premium entire. Coggins v. Insurance Co., 
144 N.C. 7, 56 S.E. 506, 8 L.R.A.,N.S., 839, 119 Am.St.Rep. 924, 119 Am.St.Rep. 
985. In accord with that view are Johnson vy. Insurance Co., 3 Ga.App. 430 
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60 S.E. 118; Carleton v. Insurance Co., 109 Me. 79, 82 A. 649, 39 L.R.A.,N.S. 
951. It is said in the latter case that a double insurance on a building and 
contents, if void on account of prior insurance on the building, is also void as to 
the personalty, the entire contract being void. The idea running through the 
cases approving this rule is that_when the parties agree that the entire contract 
shall be void if the provision against double insurance is violated, that the 
insurance on the personalty cannot be severed from the insurance on the realty 
because the risk on the different classes of property covered by the policy is 
the same, and where the risk is identical and the premium entire, the contract 
is indivisible. 


Affirmed. 


AMERICAN GENERAL INS. CO. v. BELL. No. 13743. 
Court of Civil Appeals of Texas. Fort Worth, April 15, 1938. 
Rehearing Denied May 20, 1938. 
116 Southwestern Reporter (2d) 877. 
1. SOLE OWNERSHIP. 

In action on fire policy which provided that policy should be void if insured’s 
interest in the property be other than unconditional and sole ownership, question 
whether insured household goods were owned solely and unconditionally by 
the insured was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

2. DAMAGES. 

In determining loss under a fire policy, generally the measure of damages is 
the difference in value of insured goods immediately prior to the fire and 
immediately threafter. 

(For other cases, see Insurance, Dec. Dig. § 502.) 


4. VALUE. 

In action on fire policy which provided that, in case of total loss of insured 
property, liability should not exceed what it would then cost the insured to 
replace the property, court properly admitted insured’s testimony as to value 
of household goods which were destroyed, which testimony was based on prices 
procured from furniture stores on articles exactly like those destroyed. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

5. REPLACEMENT. 

In action on fire policy which provided that in case of total destruction of 
insured property liability should not exceed cost of replacement with similar 
articles, where insured testified as to cost of replacement of household goods 
totally destroyed by fire, based on prices obtained at furniture stores on iden- 
tical articles, question of value of destroyed property was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INCREASE OF HAZARD. 

Under a fire policy which provided that, if fire hazard to insured property 
should be in any way increased, insurer would not be liable, where insured 
leased property and lessee conducted a photograph business thereon which 
increased hazard, but neither the leasing nor the business contributed to the 
loss, insurer was liable. Rev.St.1925, art. 4930. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

7, OWNERSHIP. 

In action on fire policy which provided that insurer would not be liable if 
insured was not sole and unconditional owner of insured property, findings of 
jury that insured agreed to sell and another person agreed to buy the property 
prior to the fire, and that insured was, on date of fire, sole and unconditional 
owner of property, did not conflict so as to require a mistrial. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

8. SALE. 

Under a fire policy which provided that insurer would not be liable if insured 
Was not sole and unconditional owner of insured property, where insured’s lessee 
came in possession of insured household goods under lease prior to negotia- 
tions between insured and lessee for sale of the property, which sale was never 
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consummated, insurer was liable, as against contention that lessee’s possession, 
together with agreement of lessee to buy and of insured to sell, showed insured 
was not the sole and unconditional owner. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 

Appeal from District Court, Tarrant County, A. J. Power, Judge. 

Action by J. D. Bell against the American General Insurance eine to 
recover on a fire insurance policy issued by defendant. Judgment for plaintiff 
for $750, and defendant appeals. 

Affirmed. 

Thompson & Barwise and Fred Korth, all of Fort Worth, for appellant. 

T. W. Dunn, Julien C. Hyer, and A. W. Christian, all of Fort Worth, for 
appellee. 

SPEER, Justice. ’ 

Appellee, J. D. Bell, sued appellant, American General Insurance Company, 
in a district court of Tarrant county, Tex., on a fire insurance policy for $1,000, 
growing out of a loss by fire of household goods, located in the city of Fort 
Worth, in a building mentioned in the policy. 

Appellee alleged the issuance by appellant of the policy covering his property, 
the payment of the premiums demanded, the destruction of his goods by fire 
during the effective life of the contract, the consequent obligation upon the part 
of appellant to pay, notice and proof of loss to appellant, as provided in the 
policy, acceptance by appellant of the notice and proof of loss, and in the 
alternative, a waiver and estoppel by it of such notice and proof, that none of 
the exceptions of liability set out in the contract existed, and failure and refusal 
to pay the loss. 

Appellant answered with general demurrer and twenty-nine: special excep- 
tions, all of which were overruled by the court, of which no complaint is here 
made, and by general denial and special pleas in defense against its liability. 

Because of the errors assigned by appellant, it will only be necessarv to 
mention certain of its special defenses. ; : 


Appellant pleaded the entire policy and contract, which contained, among 
other things, a provision that the policy should be void: “If the interest of the 
insured in the property be other than unconditional and sole ownership * * * 
or if any change other than by death of an insured take place in the interest, 
title or possession of the subject of insurance.” In this connection it alleged 
that subsequent to the issuance of the policy, the appellee sold and delivered 
the insured articles to Mr. and Mrs. Engert for a valuable consideration, and 
that a portion of the purchase price had been paid to appellee by the purchaser, 
prior to the date of the fire; that because of said sale. apnellee was not thé 
unconditional and sole owner of the property, as contemplated by the provisions 
of the contract above mentioned. ' 


Another provision in the policy, relied upon by appellant, is that unless 
otherwise provided by agreements indorsed upon the policy, it should be void, 
“if the hazard be increased by any means within the control or knowledge of 
the insured.” Allegations were made that at the date of the issuance of the 
policy the building in which the insured goods were situated was occupied by 
appellee and his family, and that thereafter and prior to the fire, appellee 
leased the building and the insured household goods to one Engert, for both a 
place of residence and one in which to conduct a photograph business; that 
both the tenancy and character of the business carried on in said building 
increased and contributed to the fire hazard to said property, all of which 
was within the knowledge and control of appellee. 

It was further alleged in defense of appellee’s action, that he had not 
complied with the provisions of the policy in the matter of making proof of 
the loss, the substance of which provision is that in case of loss, the owner 
should protect the insured articles from further loss, as far as possible, make 
a complete inventory of same, stating the quality and cost of each article and 
the amount claimed thereon; should render to the company a statement thereof, 
signed and sworn to by him, stating the origin and time of the fire, his interest 
and that of any other person therein. It should contain the cash value of each 
item and the amount claimed as loss thereon. Other provisions set out are 
not material to a disposition of this appeal. 
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A jury trial was demanded, and verdict was rendered upon special issues 
submitted by the court; from the verdict, judgment was entered for appellee 
in the sum of $750. New trial was denied appellant and it perfected this appeal. 

Appellant has presented the case upon a number of points or propositions, 
based on assignment of error shown. These propositions are in substance: 
(1) The undisputed evidence shows that appellee was not the sole and uncondi- 
tional owner of the insured property when the fire occurred, but had sold 
the insured household goods to another and the latter was in possession under 
the sale; the court should have instructed a verdict in favor of appellant. 
(2) The court erred in permitting appellee to testify from a list made by him 
immediately after the fire as to the value of the goods to him, and that such 
values were the usual and customary prices charged in the locality of the 
fire at that time, and constituted the values of replacing the property with 
material of like kind and quality, and that the court erred in submitting an 
issue to the jury worded similar to that given in the testimony. (3) The appel- 
lant’s request for peremptory instruction should have been given when the 
testimony disclosed the hazard had been increased with appellee’s knowledge 
by leasing the insured property, as well also by permitting the lessee to con- 
duct a photograph business on the premises. (4) A mistrial should have been 
declared by the court for a conflict in the answers to special issues, wherein 
one answer found appellee had agreed to sell the insured goods and another 
party had agreed to buy, and another answer found appellee was the sole and 
unconditional owner of the insured goods at the time of their destruction. 

We here quote the first special issue, because its wording is the basis of 
errors assigned. It reads: “Special Issue No. 1. What sum of money do you 
find from a preponderance of the evidence would have been the reasonable 
cost at the time of and immediately after the fire in question, of repairing and 
replacing the household furniture in question, with material of like kind and 
quality, making allowance for such depreciation as you shall find from a pre- 
ponderance of the evidence that it had undergone, located at 4713 Pershing 
Avenue, Fort Worth, Texas, lost and damaged by the fire in question, if you 
find it was so lost and damaged?” By answers to other issues the jury found 
that W. J. Blount was the duly authorized agent of appellant; prior to filing 
suit Blount, for the appellant, had denied liability on the policy;. appellee 
submitted to Blount proof of loss and he accepted same and made no objec- 
tions thereto, and that his acts constituted a waiver by appellant of further 
proof; appellee notified appellant of his lease to Engert prior to the fire; 
appellant collected balance due on premiums after it had knowledge of the 
lease to Engert, and that by so doing, appellant waived any objections it may 
have had to the lease of the property: appellee knew of his lease to Engert and 
that Engert was conducting a photograph business there, and that both the 
lease and business conducted therein were increased hazards, but that neither 
contributed to the loss by fire; the keeping by Engert of photograph negatives 
in the house increased the fire hazard, but that appellee did not know such 
were kept therein; that Bell agreed to sell the furniture to Engert, and the 
latter agreed to buv it. but that the furniture was not put into Engert’s possession, 
by reason thereof; that Bell (appellee) was the sole and unconditional owner 
if the furniture at the time it was burned. . 

Appellant insists by its first group of propositions that the policy of 
insurance was voided under the stipulations therein, because the “undisputed” 
evidence shows appellee was not the sole and unconditional owner of the 
insured property at the time of the fire; and that its request for an instructed 
verdict should have been granted. Many authorities are cited in support of 
its contention that such limitation of liability as contained in the contract is 
valid and, when proven to be true, will defeat liability. 

[1] No useful purpose could be served by us in setting out the testimony 
of the witnesses bearing upon the question of whether or not appellee had 
sold the furniture to the Engerts. Both Mr. and Mrs. Engert testified they 
had purchased it from appellee several months before the fire in October, 1935, 
and had paid for it. Appellee and his wife testified just as positively that no 
such sale was ever made; they said they had offered to sell the furniture to 
the Engerts for cash only, and the latter had said they wanted to buy, but 
several months passed before the date of the fire and it is not shown that the 
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deal was ever consummated. It cannot be said, as contended by appellant, 
that the “undisputed” evidence showed appellee was not the sole and uncondi- 
tional owner of the subject‘of the insurance; since this is an alleged fire insur- 
ance loss, we may say the testimony of the Engerts was “hotly” disputed 
by appellee and his wife. The issue was submitted to the jury and upon the 
conflicting evidence, a verdict was returned against appellant’s contention. 
There was sufficient testimony upon which to base the jury verdict, and we 
cannot disturb it. 

{2] Another point relied upon by appellant goes to the court’s action in 
admitting the testimony of appellee as to the values of the household goods 
destroyed, and in the submission of issue No. 1, from which the jury found 
the values to be $750. The objection urged to the introduction of the testimony 
was that it constituted the wrong measure of damages, and that the true meas- 
ure was the difference in the value of the insured goods immediately prior 
to the fire and immediately thereafter. As a general proposition, the rule 
announced by appellant, in its objection, is correct. But where the goods are 
totally destroyed or even rendered wholly worthless, and the contract of 
insurance provides, as does this one, a different method of arriving at values 
will be employed. 

[3] The policy provided that in case of a total loss of the insured property, 
the company should not be liable beyond its actual cash value, at the time of 
the loss, with proper deductions for depreciation, and that. its liability should 
in no event exceed what it would then cost’the insured to repair or replace 
the same with material of like kind and quality. The contract also provided 
that the insured should make out and furnish to the company, immediately 
after the fire, a complete itemized list of all insured articles, together with 
their cost and values. This was shown to have been done and the appellee 
had before him this list and testified the items and values were true and 
correct; that the values named by him were what the items were worth to 
him, and were the same as it would cost him to replace them with goods of 
like kind; that he had gone to furniture stores and procured the prices of 
articles exactly like those destroyed and that the values thus obtained were 
as he had testified. As a matter of common knowledge, it is true that second- 
hand furniture, when offered for sale, has comparatively little cash or market 
value. In fact, it does not appear in this record that such articles had a 
market value at that time and place. This principle is recognized by the 
terms of the policy in its provisions that the amount should be determined 
by the cost of replacement, and that was proven, and the question submitted to 
the jury by the first special issue above quoted. 

In Niagara Fire Ins, Co. v. Pool, Tex.Civ.App., 31 S.W.(2d) 850, writ dis- 
missed, it was said (page 852): “Nor was it incumbent upon plaintiffs to show 
first that there was no market value of said property before they could prove 
intrinsic value. In the very nature of things personal effects composing the 
furnishings of a family and household do not, for the most part, have an 
ascertainable market value; and their value must of necessity be fixed by 
replacement cost, with due allowance for depreciation, or by their intrinsic value.” 

In Southern Natl. Ins. Co. v. Wood, 63 Tex.Civ.App. 319, 133 S.W. 286, the 
court had before it the same question now before us and there said (page 288): 
“She [appellee] testified that the value as thus given was the price that she 
aid for the same, and that she had used said articles from three to four years. 
Nhen asked the market value of said goods, she said she did not know, but 
that they were worth to her what they cost. The policy was for $600 and the 
recovery was for that amount. * * * She was entitled to recover, not what she 
could have sold such secondhand goods for in the market, but their cash value 
to her; that is, what it would have cost to replace the same.” 

[4, 5] As early as German Ins. Co. v. Everett, Tex.Civ.App., 36 S.W. 125, 
courts were passing upon similar questions, and it was there said (page 127): 
“Household furniture and goods in use such as were covered by these policies 
are not generally on the market, and consequently may have no market value, 
unless they should be classed as secondhand goods. Such classification would 
be very unjust to the assured, for the very fact that goods are so classified 
often reduces their market value below what they are actually worth. What 
it would cost the appellee in cash, after the loss, to purchase property of like 
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kind and quality as that destroyed would be a reasonable and equitable test of 
the damages sustained, as well as the cash value of the property lost.” In 
view of the conditions mentioned and the provisions of the policy, we see 
no error in the admission of this testimony nor in the submission of the issue 
to the jury, and the assignments are overruled. 

Other assignments go to the alleged breach of the contract by appellee, in 
that it was provided that no liability of appellant should attach if the fire 
hazard to the insured property should in any way be increased; that the leasing 
by appellee as well also the photograph business conducted on the premises 
by the lessee were shown to increase that hazard. By answers to special issues, 
the jury found that appellant was informed by appellee prior to the fire, that 
the premises had been leased to a tenant, and that thereafter appellant waived 
its right to complain by accepting the balance of unpaid premiums on the 
policy; these findings alone would preclude appellant from relying upon that 
particular exception in the policy. 

[6] There is another very sufficient reason why appellant cannot success- 
fully defend its liability upon those grounds. The jury found in response to 
special issues that neither the leasing nor the conducting of photograph business 
on the premises contributed to the loss. 

3y article 4930, R. C. S., it is provided: “No breach or violation of the 
insured of any of the warranties, conditions or provisions of any fire insurance 
con.pany, contract of insurance or application therefor, upon personal property, 
shall render void the policy or contract, or constitute a defense to a suit 
for loss thereon, unless such breach or violation contributed to bring about 
the destruction of property.” 

The above statutory provision was held binding and not in conflict with 
Constitution, article 3, section 35, by the Supreme Court, in McPherson v. 
Camden Fire Ins. Co., 222 S.W. 211, and it was there further held the 
statute was applicable to such risks as the one involved in the instant case. 
The above-quoted statute and many decisions construing it are cited in 24 Tex. 
Tur. p. 906, § 167, to which we also refer. The assignments must be overruled. 

By its seventh, eighth, and ninth assignments, appellant insists that because 
of irreconcilable conflicts in the answers to special issues Nos. 16a and 17, a 
mistrial should have been ordered, rather than enter judgment for appellee. 
Special issue No. 16a and its answer were: “Do you find from a preponderance 
of the evidence that J. D. Bell (appellee) for a valuable consideration, agreed 
to sell, and Mrs. D. W. Engert agreed to buy, the furniture in question in 
July, 19352” (This date was prior to the fire in October, 1935). The answer 
was: “Yea” 

Special issue No. 17 and its answer, which it is claimed conflicted with 
No. 16a, are: “Was the plaintiff, J. D. Bell, on or about the 18th dav of 
October, 1935, the date of the fire in question, the sole and unconditional owner 
of the property in question?” The answer is: “Yes.” 

[7] Even to consider the two issues as submitted and answered, it is not 
conclusively shown there is a conflict in them. The most that is determined bv 
No. 16a is that appellee proposed to sell and Engert offered to buy: but it is 
not found that the latter offered to purchase on the terms proposed by the former. 
The offer to sell could have been for a price and upon terms not acceptable to 
the buyer and the same could be said of the offer to buy, yet the answer to 
the issue as made would he true. It could not be said under such conditions 
that ownership of appellee would be affected by such a negotiation. As stated 
in this opinion, under the first assignment discussed, the testimony on this point 
was just as conflicting as it could possibly he, and the jurv found, in resronse 
to issue No. 17, that appellee was at the time of the fire the sole and unconditional 
owner of the insured furniture. 


18] Appellant makes the point that because the furniture passed to the 
possession of the purported purchaser under the negotiations, the title and 
ownership were affected in a way as to bring it within the limitation provisions 
of the policy. We do not think the record supports the contention. It is 
undisputed that the possession of the furniture passed to the Engerts under 
a lease contract long prior to the time it is contended that they ever negotiated 
for its purchase, and there is nothing in the testimony to indicate there was 
any difference in the type of possession in Engert after he claims to have pur- 
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chased. In fact, the question of possession by Engert was presented to the 
jury in special issue No. 16b, in this language: “Do you find from a preponder- 
ance of the evidence that such furniture as inquired about above (Issue No. 
16a) was put into the possession of Mrs. Engert pursuant to said agreement?” 
The answer was: “No.” 

The effect of the three issues and their answers, then, is that Bell offered to 
sell and Engert offered to buy; the possession did not pass to Engert because 
of such offers, and that Bell was still the sole and unconditional owner when 
the fire occurred. We see no conflict in the answers to these issues. We are 
supported in these conclusions by Southern Casualty Co. v. Dyer, Tex.Civ.App., 
22 S.W.2d 548, and cases there cited; the above authorities are referred to by 
appellee in his brief; we have examined them and find them applicable here. 

For the reasons herein shown, all assignments of error are overruled, and 
the judgment of the trial court is affirmed. 

On Motion for Rehearing. 

In the, motion by appellant for a rehearing in this case, our attention has 
been called to an error made by us in summing up the findings of the jury in 
response to special issues; we are requested to correct the mistake, which we 
gladly do. We stated im the original opinion that by the verdict, the jury found 
that “appellee notified appellant of his lease to Engert prior to the fire; appellant 
collected balance due on premiums after it had knowledge of the lease to Engert, 
and that by so doing, appellant waived any objections it may have had to the 
lease of the property.” The statement by us that the jury found appellant waived 
its objection to the leasing is not accurate. Special issue No. 11 reads: “Do 
you find from a preponderance of the evidence that such collection of premiums, 
if any, by defendant, under the circumstances, constituted a waiver by defendant 
of all objections to the occupancy of the premises by the said lessee?” The 
answer was: “No.” The erroneous statement above mentioned is here withdrawn. 

However, in view of the findings by the jury in response to special issue 
No 13-F that such occupancy of the premises by the tenant did not contribute 
to the loss in question, our views as expressed in the original opinion relative 
to appellees’ right to recover on the policy would not be affected by the error 
pointed out. The appellant is entitled to have the correction made. 

We see no reason to change our ultimate conclusions as previously expressed, 
and with the correction herein contained, the motion for rehearing is overruled 
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NEWTON v. WESTCHESTER FIRE INS. CO. et al. No. 8479. 
Supreme Court of Appeals of West Virginia. April 5, 1938. 
195 Southeastern Reporter 674. 
INDEMNITY. 

Where indemnity policy insuring common carrier restricted recovery by 
insured from insurer to loss actually paid by the insured, third persons having 
an unsatisfied judgment: against insured could not recover from insurer on 
jndgment, notwithstanding that insured’s failure to pay judgment was due to 
its insolvency, since payment was condition precedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Syllabus by the Court. ( 

Under an indemnity insurance policy, restricting recovery from the insurer 
to a loss actually paid by the insured, such payment is a condition precedent 
to recovery. 

Appeal from Circuit Court, Wetzel County. 

Action by Eugene W. Newton, trading etc., against the Westchester Fire 
Insurance Company to recover the amount of the judgment against a common 
carrier who had an indemnity insurance policy with the defendant. From a 
decree in favor of the defendant, the plaintiff appeals. 

Affirmed. 

E. H. Yost and Walter F. Ball, both of New Martinsville, for appellant. 

Tom B. Foulk and Charles P. Mead, both of Wheeling, for appellee West- 
chester Fire Ins. Co. 

HatcHer, Judge. 

Plaintiff obtained a judgment for property loss against a common carrier 
who had an indemnity insurance policy with defendant. The carrier is insol- 
vent, and the judgment is wholly unsatisfied. Plaintiff seeks in this suit to 
recover the amount of the judgment from defendant. A demurrer to the 
bill was sustained, and the bill dismissed. . 

‘the policy contains this restriction: “No suit or action shall lie against 
the Company to recover for any loss under this policy unless it shall be 
brought by the assured for loss actually sustained and paid by the assured.” 

Plaintiff's counsel take this position: “The performance of the part of the 
insurance contract, ‘and paid by the assured’, on the part of the assured, 
became impossible. The excuse for its nonperformance is an equitable one. 
The assured encountered a misfortune, that is, insolvency. This, we urge, 
was beyond the power of the assured to control or prevent. And on account 
thereof, the assurer has not certainly offered a valid excuse for the nonper- 
formance of that part of the contract or policy. And most certainly this doctrine 
should prevail in favor of the owner of the goods so destroyed. It’s a sufficient 
reason to estop the insurance company from the invocation of such defense.” 

Counsel are supported in a general way by Beacon Lamp Co. v. Travelers 
Ins. Co., 61 N.J.Eq. 59. 47 A. 5°9, » cave vith facts not hasieally disstimilar to 
this one. The court there, by involved reasoning, concluded that, after judg- 
ment by a third person against the insured, the relation of principal and surety 
arose between the insurer and the insured, the insurance contract could be 
ignored, and the hand of the chancellor not stayed “in enforcing a plain equity.” 
In this jurisdiction, we hove never assumed suthority to construe a_ policy 
according to the equities of a cause. We are committed to the rule that an 
insurance contract, like other contracts, must be construed according to its 
terms. Kincaid v. Equitable Life Assur. Soc., 116 W.Va. 672, 183 S.E. 40. 

The terms of the instant policy are clear. It was not made for the benefit 
of third persons, but for the specific benefit of the carrier. Even that benefit 
is limited. The defendant is responsible only for a satisfied liability of the 
carrier. The limitation itself is not illegal, and, the carrier and the defendant 
having so contracted with each other, the limitation must be upheld. See 
the opinion in Combs v. Hunt, 140 Va. 627, 125 S.E. 661, 665, 37 L.R.A. 621, 
through which flows a “great current of authority” in accord with this con- 
struction. The plaintiff herein can have no higher right under the policy than 
does the carrier. The latter, not having actually paid anything on the judgment, 
could recover nothing by reason thereof from the defendant. Since the carrier 
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is without right of action against defendant, “there is nothing to which the 
plaintiff could be subrogated.” Pfeiler v. Penn Allen Cement Co., 240 Pa. 468, 
87 A. 623. Counsel for plaintiff rely to some extent on Wager v. Providence 
Ins. Co., 150 U.S. 99, 14 S.Ct. 55, 37 L.Ed. 1013. The facts in that case are so 
different from those here, that we find no analogy. 

The decree is affirmed. 

Kenna, J., absent. 
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WESTERN CASUALTY & SURETY CO. v. WEIMAR. No. 8664. 
Circuit Court of Appeals, Ninth Circuit. May 2, 1938. 
96 Federal Reporter (2d) 635. 
1. ASSUMPTION OF LIABILITY. 

Under provisions of automobile indemnity policy that assured should not 
voluntarily assume any liability and should co-operate with insurer in all mat- 
ters which the insurer deemed necessary in the defense of any suit, assured’s 
voluntary assumption of liability to guest and failure to co-operate with insurer 
in defense of suit brought against him by guest would exculpate insurer from 
liability. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2, PLEADING. 

In action by automobile guest against motorist’s insurer under policy of 
indemnity insurance, complaint did not fail to state cause of action by failure 
to allege motorist’s performance of conditions of policy by negativing assured’s 
voluntary assumption of liability and lack of co-operation. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

3. CONDITIONS OF ASSIGNMENT. 

The provisions of an automobile indemnity policy that assured should not 
voluntarily assume any liability and should co-operate with insurer in all 
matters which insurer deemed necessary in defense of any suit were not “con- 
ditions precedent,” but were “conditions subsequent,” which were affirmative 
matters of defense which insurer was required to plead and prove to defeat 
recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

4. ASSUMPTION OF LIABILITY. 

In automobile guest’s action against insurer under motorist’s automobile 
indemnity policy, whether motorist voluntarily assumed liability under state 
guest statute, in violation of conditions of policy by giving attorney for guest 
a statement that accident happened while he was playing “tag” with a trailer 
on a three-lane highway at a speed of 65 miles an hour after he became drowsy, 
was for jury. Gen.Laws Cal.1931, Act 5128, § 141%. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

6. CO-OPERATION. 

The failure of, the insured under an automobile indemnity policy to inform 
insurer of written statement given attorney for automobile guest who had 
been injured when automobile struck trailer did not constitute prejudicial lack 
of co-operation by insured so as to preclude recovery on policy by guest after 
judgement against insured had been returned unsatisfied, in view ‘of disclosures 
to similar effect made by insured to insurer in reservation of rights agree- 
ment executed six months prior to trial. ; 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

7. PREJUDICE. 


To defeat liability on automobile indemnity policy on ground of nonco- 
operation of insured in violation of conditions of policy, insurer had burden to 
prove that it was materially harmed by lack of co-operation of the insured. 

(For other cases, see Insurance, Dec. Dig. § 646[3%4].) 

& FRAUD. 


Fraud and collusion between insured under automobile indemnity policy 
and automobile guest pursuant to which insured made deliberately false state- 
ments, with view to creating liability against insurer for benefit of guest, would 
defeat recovery, notwithstanding subsequent repudiation by insured. 


(For other cases, see Insurance, Dec. Dig. § 51414.) 
9. EVIDENCE. 
[In automobile guest’s action against insurer under automobile indemnitv 


policy, whether statement given by insured to guest and his family and law 
enforcement officials constituted nonco-operation by assumption of fiability by 
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insured under state guest statute, contrary to conditions of policy so as to 
defeat liability thereon, was for jury. Gen.Laws Cal.1931, Act 5128, § 14134. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Appeal from the District Court of the United States for the Northern 
District of California, Southern Division; A. F. St. Sure, Judge. 

Action on an automobile liability indemnity policy by Harry Weimar 
against the Western Casualty & Surety Company. Judgment for plaintiff, 
and defendant appeals. 

Affirmed. 

L. R Weinmann, Samuel H. Berry, George P. Tobin, and Weinmann, 
Quayle & Berry, all of Oakland, Cal., and Herbert Chamberlin, of San Fran- 
cisco, Cal., for appellant. 

J. Hampton Hoge and John E. Gunther, both of San Francisco, Cal., for 
appellee. 

Before Denman, Mathews, and Healy, Circuit Judges. 

DENMAN, Circuit Judge. 

This is an appeal from a judgment entered upon a verdict in favor of 
plaintiff, Weimar, against the defendant insurance company in an action to 
enforce liability under a policy of liability indemnity insurance. 

The complaint alleged the execution and delivery by the company to one 
Axton Jones of a policy insuring Jones against liability up to $5,000 incurred 
by him by reason of the operation of an automobile specified in the policy; 
that pursuant to the statutory requirement of the state of California, the 
policy undertook to reimburse, to the extent of the policy limits, any person 
suffering damage by reason of Jones’ operation of the specified automobile 
° the amount of any unsatisfied judgment such person might secure against 
ones. 

The complaint proceeds to set out that plaintiff, while riding in assured 
Jones’ automobile some distance south of Alameda, Cal., was injured by the 
willful misconduct of assured in operating the automobile; that plaintiff brought 
action for such injuries in the superior court of the state of California and 
recovered judgment against assured in the amount of $8,000; that writ of 
execution on the judgment was returned unsatisfied, thereby obligating the 
company to pay to plaintiff the amount of said judgment up to the policy limit 
of $5,000. 

[1] Answering, the company set up as affirmative defenses the allegations 
that the assured Jones had voluntarily assumed liability to plaintiff and had 
failed to co-operate with the company in the defense of the suit brought against 
him by plaintiff Weimar. Either of these defenses, if sustained by proof, 
would exculpate the company from liability under condition (C) of the policy, 
which reads: “(C) The Assured shall not voluntarily assume any liability, or 
settle any claim, or incur any expense, other than for such immediate surgical 
relief as is imperative at the time of the accident, except at the Assured’s 
own cost, unless with the written consent of the Company. Whenever requested 
by the Company the Assured shall aid in effecting settlement, securing evi- 
dence and the attendance of witnesses, and shall co-operate with the Company 
in all matters which the Company deems necessary in the defense of any suit 
o1 in the prosecution of any appeal.” 

The jury returned a verdict for plaintiff in the amount of $5,000, plus 
interest from the date of recovery of the judgment against assured in the state 
court. The total verdict, and the judgment thereon, amounted to $5,856.36, plus 
costs. 

The company’s first point on this appeal, seasonably preserved by repeated 
exceptions below, is that the complaint failed to state a cause of action in that 
it did not adequately allege the performance bv the assured and by the plaintiff 
of conditions precedent to recovery on the policy. This contention is grounded 
on the failure of the complaint to prove the negative of the assured’s voluntary 
assumption of liability and his lack of co-operation as specified in condition 
(C), supra. ae 

[2, 3] There is no merit in this objection. The requirements imposed by the 
quoted paragraph are not conditions precedent. They outline conditions sub- 
sequent, affirmative matters of defense which the insurer must plead and prove 
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in order to defeat recovery on the policy. Hynding v. Home Accident Ins. 
Co., 214 Cal. 743, 752, 7 P.2d 999, 85 A.L.R. 13; Panhans v. Associated Ind. Cor- 
poration, 8 Cal.App.2d 532, 534, 47 P.2d 791; Norton v. Central Surety Co., 9 
Cal.App.2d 598, 601, 51 P.2d 113. 

Next the company contends that the evidence conclusively shows that the 
assured breached the policy (1) by voluntarily assuming liability and (2) by 
failing to co-operate with the company in defense of the suit brought by 
plaintiff against the assured. This contention was properly presented to the 
District Court by motion for directed verdict. 

Adequately to evaluate this argument we must review briefly the circum- 
stances of the accident giving rise to this course of litigation. 

Plaintiff, Weimar, and assured, Jones, were returning in the small hours 
of the morning from San Jose, Cal., to Alameda. Jones was driving, Weimar 
was asleep beside him in the front seat. Weimar’s right arm was hanging 
outside the right-hand door of the car. Driving conditions were good, the 
headlights were burning, and the traffic was light. Jones perceived ahead of 
him on the broad highway, going in the same direction, a truck with trailer, 
and increased his speed to overtake and pass it. While passing the trailer 
Jones’ car came too close to it and sideswiped it, with the result that the impact 
severed Weimar’s arm at the shoulder. 

The plaintiff was a nonpaying guest in Jones’ automobile. Occupying such 
a status, he had no cause of action against Jones under the law of lifornia, 
unless he could prove that the injury was “proximately resulting from the 
intoxication or wilful misconduct of such owner, driver or person responsible 
for the operation of such vehicle.” Motor Vehicle Act, § 14134, 2 Deering’s 
Gen.Laws 1931, Act 5128, p. 2520. 

The complaint upon which Weimar recovered judgment against Jones in the 
state court charged the latter with wilful misconduct in that he deliberately 
and with wanton disregard of consequences approached the trailer from the 
side, trying to edge his car as near to it as possible without hitting it. 

In this action the company contends that Jones voluntarily assumed liability 
by giving to the attorney for the plaintiff a statement accusing himself of 
wilful misconduct of the character just described. 

It is undisputed that Jones did give to plaintiff’s attorney, two weeks 
after the accident, a written statement as follows: 

“Along about the first (Ist) part August Harry Weimar and myself were 
attending a party in San Jose. We had some home brew to drink but neither 
of us became intoxicated. 

“We left the party about 1 o’clock in the morning coming hoine to Alameda, 
were driving very fast, around 60 and 65 M.P.H. Harry was asleep beside me. 
I, myself, became quite drowsy and about that time I saw this truck up in front 
with a trailer and I thought I would play ‘tag’ with the trailer and see if I 
could wake up a little and as it happened I came too close and hit the trailer 
with my car. Harry had his arm out of the window at the time and trailer hit 
it and cut it off. Aug. 21, 1933. 

“Axton Jones. 

“Witness : Marion T. Yuvan.” 
at Be senerention of i agreement executed by Jones and the company, 

, agreed that Jones had given a similar statement to a law 
enforcement officer, entitled to inquire about the accident, on the morning on 
which it occurred. Two days after the accident Jones had given.a_ similar 
Written statement to ‘a representative of the company. He had also made oral 
statements of like effect to the plaintiff and members of the plaintiff’s family 
another police officer, and others within a few days of the accident, and long 
before the state suit was filed. ; ; 

[4] Unless we can say, as a matter of law, that the quoted written state- 
ment given by Jones to plaintiff’s attorney made out a complete case of wilful 
misconduct, we cannot hold, as a matter of law, that Jones voluntarily assumed 
liability. Conceding that a person, without using the words, “I assume liabil- 
ity’ or “I was guilty of wilful misconduct,” may accomplish the same result 
by setting out sufficiently damning facts against himself, we think it was a 
— for the jury whether that result was achieved by the written statement 
quoted. 
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[5] Driving 60 to 65 miles per hour is not necessarily wilful misconduct 
proximately resulting in the loss of Weimar’s arm, within the statute. Explana- 
tion may show it may have been no more than a temporary increase to pass 
the truck and trailer. Becoming drowsy at the wheel is not necessarily such 
wilful misconduct. “Playing tag’ with a trailer on a three-lane highway at a 
speed of 65 miles an hour sounds highly dangerous, but it is not necessarily 
misconduct proximately resulting in Weimar’s injury. One might use that 
expression to indicate his difficulty in passing the wandering course of the 
trailer, or trying to scrape or touch it. The latter alternative would amount to 
wilful misconduct. The former might be wilful misconduct, might be mere 
negligence, or might even be an exercise of due care, all depending upon the 
circumstances. It was an issue for the jury to determine whether the state- 
ment given by Jones to plaintiff’s attorney was a confession of sufficient mis- 
conduct as to amount to a voluntary assumption of liability within the policy 
provision, 

As a second ground urged in support of a directed verdict, it is claimed 
that the evidence shows conclusively that the assured Jones failed to “co-operate 
with the Company in all matters which the Company deems necessary in the 
defense of any suit or in the prosecution of any appeal.” 

As we have already indicated, Jones’ first accounts of the accident, given 
shortly after the accident, and to the insurance company within two days, and 
to plaintiff's counsel two weeks later, were all damaging to Jones and of a 
nature (e. g. “playing tag”) to aid a finding of wilful misconduct on his part. 

However, in the state court action against Jones and in this action against 
the company, Jones has repeatedly testified that he deliberately trumped up a 
case of wilful misconduct against himself in order to aid his friend Weimar 
obtain a judgment against the company. Certainly in his sworn testimony in 
the two court actions Jones co-operated noblv with the company; has, in fact, 
almost gone out of his way to accuse himself of fraud and collusion in his 
earlier unsworn statements. His account of the accident given at the trial 
shows not a scintilla of wilful misconduct nor even of negligence in passing 
the truck and trailer. 

The company contends that it had no knowledge that Jones had given the 
above-quoted signed statement to plaintiff's attorney two weeks after the 
accident. It contends that the statement was introduced at the trial by plain- 
tiff’s attorney as a devastating surprise to the company’s counsel, a thorough- 
going impeachment of Jones, and a foundation for the jury’s verdict against 
him. 

While it is true that the company was not informed by Jones of this 
particular written statement to plaintiff through his attorney, it knew more 
than five months before the trial started that Jones had given to plaintiff him- 
self, plaintiff’s family, and law enforcement officials an account of the accident 
identical in material content. The essential thing is that the company knew 
that both plaintiff, his family, and the disinterested officers of the law would 
establish that Jones had made the statements. That another was made in 
writing does not seem material. 

The trial against Jones commenced on February 25, 1935. Over six months 
before, on August 2, 1934, in the office of the company’s counsel, Jones and the 
company signed a reservation of rights agreement which. in disclosing to the 
company the making of these statements to the plaintiff and others, stated: 
“Whereas, it is admitted and acknowledged by Assured * * * that for the pur- 
pose of assisting Harry Weimar in said recovery, Assured delivered to the 
Company, immediately upon the occurrence of said accident, a false account 
and report of said accident, in which Assured falsely alleged facts rendering 
him guilty of wilful misconduct; that Assured repeated and asserted said false 
account of the accident to said Harry Weimar, members of the latter’s family. 
and to police and law enforcement officers investigating said accident. * * * ” 

Thus the company was well and thoroughly informed of Jones’ prior 
accounts of the accident to other persons and that they were the same as then 
given to the company. It also knew that such first accounts differed from 
what he was going to swear at the trial. Its claim of surprise and lack of 
co-operation, at least after August 2, 1934, is patently hollow. 

[6, 7] We do not see how Jones’ failure to inform the company of the 
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particular statement he had written out and given to plaintiff’s attorney was a 
prejudicial lack of co-operation, in view of the disclosures to similar effect 
made by him in the reservation of rights agreement. The burden is on the 
company to prove that it was materially harmed by lack of co-operation on 
the part of the assured. Hynding v. Home Accident Ins. Co., supra; Panhans 
y. Associated Ind. Corporation, supra; Norton v. Central Surety & Ins. Co., 
supra. 

. It is argued that, even though plaintiff’s original statements, including the 
“playing tag” phrase, were seasonably repudiated, and that even though they 
did not amount to a voluntary assumption of liability, they nevertheless 
amounted to lack of co-operation because they were deliberate false statements 
made with a view to trumping up a liability against the company for the benefit 
of assured’s friend Weimar. 

[8,9] We daresay that such fraud and collusion, if proved, would defeat 
recovery, even though plaintiff later repudiated it. The defense here, however, 
rests upon the company’s Olympian assurance that plaintiff told a lie the first 
time and told the truth later at the trial. These are matters for the jury, not 
for this court nor for the appellant. Viewed in the light of general probabilities, 
it is more likely that Jones would tell the true story of the accident to the 
deputy sheriff the following morning when the shock of it was fresh in mind 
than a year or two later when the admission that the first account was true 
would tend to lead to a verdict against him. 

Errors are urged to certain instructions given or refused. The calens 
action of the court in this respect is sustained by the principles we have dis 
cussed in connection with other assigned errors. We find no reversible error. 


Affirmed, 


LOCKWOOD v. STATE FARM MUT. AUTOMOBILE INS. CO. 3 Div. 798. 
Court of Appeals of Alabama. March 22, 1938. 
Rehearing Denied April 12, 1938. 
181 Southern Reporter 509, 
1. THEFT. 

Under provision of automobile policy insuring against direct loss arising from 
theft, robbery, and pilferage, excepting by any person in insured’s household or in 
insured’s service or employment, whether loss occurs during hours of such 
service or employment or not, insurer was not liable for damage to insured auto- 
mobile sustained when servant of insured without authority took automobile after 
working hours and wrecked it. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

2. COLLISION. 

Under automobile policy insuring against direct loss arising from theft, rob- 
bery, and pilferage, except where such loss is caused by persons in insured’s 
service or employment, comprehensive coverage indorsement attached to policy 
extending provisions to include any other direct loss or damage excepting loss 
or damage caused by or resulting from collision with another object or upset and 
other enumerated exceptions, would not extend coverage to include damage to 
automobile occasioned by collision with another object while it was being used 
without authority by an employee in the household of the insured. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on a policy of automobile insurance by M. Louise Lockwood against 
the State Farm Mutual Automobile Insurance Company. From a judgment for 
defendant, plaintiff appeals. 

Affirmed. 

Certiorari denied by Supreme Court in Lockwood v. State Farm Mutual 
Automobile Ins. Co. (3 Div. 258) 181 So. 511. 

Thos. H. Watts, Hill, Hill, Whiting & Rives, and Wm. F. Thetford, all of 
Montgomery, for appellant. 

Rushton, Crenshaw & Rushton, of Montgomery, for appellee. 

BricKEN, Presiding Judge. 

_ This cause was submitted to, and determined by, the trial judge, without a 
jury, upon an agreed statement of facts, hereinafter set out. The trial court decided 
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adversely to plaintiff by rendering judgment in favor of defendant. From such 
judgment this appeal was taken. 

The statement of facts, above referred to, is as follows: 

“Statement of Facts 

“This is a suit upon an insurance policy. The case was submitted under an 
agreed statement of facts, the agreed facts being as follows: 

“That on, to-wit, the 18th day of September, 1936, appellee (defendant below) 
in consideration of the agreed premium, which was paid by the appellant (plaintiff 
below), issued to the appellant its policy of insurance No. 3,264,396—Ala. The 
policy of insurance and rider, which was attached thereto and made a part thereof, 
was attached to the agreed statement of facts made a part thereof. 

“That on, to-wit, the 19th day of December, 1936, appellant was at her cottage 
at Perdido Beach, Alabama; that appellant had in her employ a negro chauffeur by 
the name of Willie Lee Jordan, who had worked for her for about three months. 
Willie Lee Jordan lived on appellant’s place in the servants’ quarters and did odd 
jobs about the place in addition to driving appellant’s car. Appellant had always 
made a rule that after she used her car it would be locked in the garage and the 
keys brought to her. Appellant used her car about 6 p. m. on December 19th, 1936, 
and on her return to her home the car was locked and the keys brought to her room 
and placed on the mantel. Willie Lee Jordan came in later to put some wood on 
the fire and at this time stole the keys from the mantel. Using the stolen keys, 
Willie Lee Jordan took appellant’s automobile toward Pensacola, Florida, for his 
own purposes and on his way to Pensacola, Florida, later that night while said 
automobile was being driven by Willie Lee Jordan, the automobile was wrecked 
at or near Millview, Florida, about 15 miles from the place where said car was 
stolen. After the collision Willie Lee Jordan returned to appellant’s cottage at 
Perdido and the next morning the keys to the car were found on the mantel-piece, 
from which they had been taken the night before. Agreed that the damaged auto- 
mobile was the same automobile described in the policy of insurance. The auto- 
mobile was damaged to the extent of $315.00. 

“The insuring provisions in the insurance policy which appellant relies upon 
to recover the loss shown above are as follows: 

“ Definition of Coverages 
“*Part I—Damage to the Automobile 

“ ‘This policy insures for, and the company agrees to pay, the direct loss or 
damage to the described automobile, equipment and accessories attached thereto, 
arising from: 

“A Fire, Lightning and Transportation: (a) * * * . 

“ B Theft, Robbery and Pilferage (Broad Form): Theft, robbery and _ pil- 
ferage, excepting by any person or persons in the assured’s household or in the 
assured’s service or employment, whether the theft, robbery or pilferage occurs 
during the hours of such service or employment or not. * * * 

“ ‘Comprehensive Coverage Endorsement 
(Private Passenger Cars) , 

“ ‘In consideration of the premium provided in the policy to which this endorse- 
ment is attached, the insuring provisions of clauses A, B and C of part I of the 
policy are extended to include any other direct loss or damage to the described 
automobile, its equipment and accessories attached thereto except (a) loss or 
damage caused by or resulting from collision with another object or upset (b) 
loss or use (c) depreciation (d) and except, unless as a result of a loss otherwise 
covered by this policy, (1) wear and tear, (2) mechanical or electrical breakdowns, 
failures or breakages, (3) freezing, (4) damage to tires. 

“ “Breakage of glass and loss caused directly by tornado, cyclone, windstorm, 
hail, falling aircraft or parts thereof, and loss resylting from theft, earthquake, 
explosion, riot, riot attending a strike, insurrection or civil commotion, shall not 
he deemed loss caused by collision or upset but shall be covered hereunder. 

“ Nothing herein contained shall vary, alter or extend any of the terms, limits, 
coverages as therein defined, or conditions of this policy except as stated in this 
endorsement. 

“ ‘Attached to and forming a part of policy No. 3264396-Alabama, issued by 
the State Farm Mutual Automobile Insurance Company, of Bloomington, Illinois, 
to M. Louise Lockwood of Montgomery, Alabama.’ ” 

[1, 2] From the foregoing, it is readily ascertainable that no liability rested upon 
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the defendant under and by virtue of subdivision B of the policy of insurance above 
referred to. There does not appear, nor could there properly be, any insistence 
to this effect. Therefore, it appears that there is but one question involved here, 
and that is, whether the Comprehensive Coverage Endorsement, supra, extends 
coverage under Schedule B, to include damages to the automobile occasioned by a 
collision with another object while it was being used by the designated employee 
in the household of the assured. After a careful and attentive consideration of 
this question, we are clear to the opinion that no substantial conflict exists between 
the designated “Comprehensive Coverage Endorsement” and the policy contract. 
Said rider merely extends the insuring provisions of clauses A, B, and C of part 
I to include any other direct loss or damage to the described automobile, etc., and 
by its verv terms leaves intact the provisions of the main policy. It would, we 
think, require a strained construction to hold that the term “any other direct loss” 
would render meaningless and emasculate the express provisions contained in the 
original policy contract. Similar views were entertained by the trial court, and 
we, as stated, think correctlv so. This question being conclusive, there is no neces- 
sity of prolonging this opinion in further discussion. 
The judgment appealed from is accordingly affirmed. 


Affirmed. 


VALLADAO et al. v. FIREMAN’S FUND INDEMNITY CO. 
KATSULAKIS et al. v. SAME. Civ. 5882. 
District Court of Appeal, Third District, California. May 17, 1938, 
79 Pacific Reporter (2d) 421. 
1. CO-OPERATION. 


__ Whether co-operation clause in automobile liability policy has been materially 
violated so as to prejudice insurer’s rights is ordinarily a question of fact for 
the jury, but may be a question of law for the court. 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 
2. PREJUDICE. 


In action on automobile liability policy, breach of clause requiring co-oper- 
ation of assured must be shown to have been material and subsequently prejudicial 
to insurer’s rights in order to be available as a defense. 

(For other cases, see Insurance, Dec Dig. § 514%.) 

3. CO-OPERATION. 


Whether automobile liability insurer was prejudiced by assureds’ mis- 
Statements to insurer concerning circumstances of accident and plea of guilty of 
reckless driving, as constituting breach of co-operation clause in policy, was 
for the jury under evidence that insurer discovered actual facts in time for 
trial, that the only seriously controverted issue was amount of liability, and 
that case was tried by stipulation without reference to driver’s plea of guilty 
or to subject matter of misstatements. St.1919, p. 776. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


\ppeal from Superior Court, Sonoma County: Hilliard Comstock, Judge. 

Actions brought jointly by Julia Valladao and another, and by Mary J. 
Katsulakis and another, against the Fireman’s Fund Indemnity Company, to 
recover under automobile liability policies after judgments obtained against 
defendant’s assureds had become final and executions were returned unsatisfied. 
From a judgment for defendant notwithstanding verdict for plaintiffs, and 
an order denying motion for new trial, plaintiffs appeal. 

Reversed. 

Appelbaum & Mitchell, of Oakland, Mervin C. Lernhart, of Napa, and 
Lewis H. Cromwell, of Petaluma (Lewis N., Mitchell, of Oakland, of counsel), 
tor appellants. 

Bronson, Bronson & McKinnon and John H. Painter, all of San Francisco, 
tor respondent. ‘ 

Mr. Presiding Justice Putten delivered the opinion of the court. 
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These actions were jointly brought by the plaintiffs against the Fireman's 
Fund Indemnity Company, a corporation, pursuant to the provisions of the 
Statutes of 1919, c. 367, p. 776, being an action after judgments obtained by the 
plaintiffs against the assureds of the indemnity company had become final and 
executions returned unsatisfied. 

In November, 1935, plaintiff Julia Valladao and John C. Valladao recovered 
a judgment in the sum of $7,500 against Edwin J. Davis and Dave McClure, 
Jr., and on the same day plaintiffs se J. Katsulakis and John P. Katsulakis 
recovered a judgment against these same defendants in the sum of $1,000, which 
judgments were based upon personal injuries received by Julia Valladao and 
Mary Katsulakis in September, 1934. 

At the time of the accident there was in full force and effect a policy of 
insurance in the Fireman’s Fund Indemnity Company, insuring Dave McClure, 
|r, against liability imposed by law upon him for bodily injuries. It also 
extended coverage to any person legally operating the automobile covered by 
the policy. 

The jury returned their verdict in the present action in favor of the plain- 
tiffs, and thereafter, notwithstanding the verdict, the trial court entered judg- 
ment in favor of defendant Fireman’s Fund Indemnity Company. Thereafter 
a motion for a new trial on behalf of the plaintiffs was denied. This appeal is 
from such order and judgment. 


There is little dispute as to the facts, which substantially are that defendant 
indemnity company issued jts combination automobile liability and property 
damage policy to Dave McClure, Jr., which was in full force and effect and 
covered the truck being driven at the time of the accident. An omnibus clause 
also covered “any other person or persons while * * * legally operating any 
such automobile * * * if such * * * operation is within the permission of the 
named assured * * *”, 

The accident happened on the highway north of Santa Rosa, about 10 
o'clock on the night of September 24, 1934. McClure was driving his truck 
at the time, accompanied by one Bert Herbert and Edwin J. Davis. As McClure 
was proceeding along the highway he struck the rear of a car parked on the 
highway, in which car plaintiffs were seated. When the crash occurred McClure 
fled the scene of the accident without disclosing his identity to any one connected 
with the injured parties. 

When a traffic officer arrived after the accident, McClure was still absent 
and Davis told the officer and those at the scene that he, Edwin J. Davis, 
was the driver. Davis had no operator’s license in his own name with him at 
that time, but had in his possession an operator’s license belonging to his 
brother, John K. Davis. He concealed the fact that McClure had been on 
the truck and stated to the officer that his name was John K. Davis, whose 
operator’s license he had. The officer then issued a citation for reckless driving 
in the name of John K. Davis and handed it to Edwin J. Davis. Davis accepted 
the citation, and in response thereto appeared in the justice’s court and at that 
time, still posing as John K. Davis, pleaded not guilty to the charge of reckless 
driving. The first knowledge that the indemnity company had of the accident 
was received on the forenoon of the day after it occurred, when McClure and 
Edwin J. Davis reported the accident to defendant’s agent in Petaluma. At 
that time McClure and Edwin J. Davis appeared at the agent’s office, and in 
McClure’s presence Edwin J. Davis represented himself as John K. Davis, 
and told the agent that he was driving McClure’s truck at the time of the 
accident. In answer to questions by the agent, Davis narrated the accident as 
though he were the driver and told the agent he had borrowed McClure’s truck, 
and that McClure was not in the truck at the time, and that he and Herbert 
were the sole occupants of the truck, and that he had been arrested for reckless 
driving. Upon this statement of fact the agent prepared a written report and 
‘sent it to the indemnity company. A dav or two following this report an 
adjustor for the defendant interviewed McClure and Edwin J. Davis, when they 
again confirmed the false statements made at the time of the first report. Some 
days after these reports were made McClure and Davis again went to the justice’s 
court, at which time Edwin J. Davis, answering to the name of John K. Davis, 
entered a plea of guilty to the charge of reckless driving under the name of 
John K. Davis, and paid a fine therefor. 
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On November 17, 1934, plaintiffs herein, suing separately, filed actions against 
McClure and John K. Davis; McClure was sued as the owner and John K. Davis 
was sued as the operator of the truck. The summons in the cases were sent by 
the defendants to the indemnity company. 

In December, 1934, the indemnity company turned these cases over to its 
attorneys in Sana Rosa for the purpose of defending McClure and Davis. Early 
in January, McClure and Davis discussed the facts of the case with these attorneys, 
and they there repeated substantially the same story they had theretofore told. 
On the same day, one of these attorneys, with Davis and McClure, visited the 
scene of the accident and went over the facts in the case, and the same falsifications 
and concealments were again narrated without correction. 

In due time answers to the complaints were prepared on behalf of McClure 
and John K. Davis, read, and by them duly verified and then filed. These answers 
afirmatively admitted that McClure’s truck was being driven by John K. Davis, 
but denied negligence upon the part of the operator, and set up contributory negli- 
gence as a defense. Again, a month or two later, McClure and Edwin J. Davis 
called at the office of the attorneys representing them for the purpose of discussing 
their depositions, which were to be taken by the plaintiffs. At that time they again 
discussed the facts in detail and again made the same misstatements. 

On March 2d, the day before the depositions of McClure and Davis were 
to be taken, they, accompanied by their personal attorney, Mr. Carpenter, called 
upon Mr. Murphy, a member of the firm of attorneys who had been retained 
by the indemnity company to represent them, and then and there informed Mr. 
Murphy the stories which they had theretofore told were false,—that McClure was 
driving the truck at the time of the accident, and that Davis was merely a passenger 
in the truck, and not the driver. At that time McClure also informed Murphy for 
the first time that he had run away from the scene of the accident and had 
concealed himself. He said he had done so for the reason that he had been in 
trouble prior to that time arising out of a charge of driving while intoxicated, and 
that he was afraid his driver’s license would be revoked. 

Immediately following this disclosure Murphy communicated with the San 
Francisco office of the indemnity company, and then informed McClure and Davis 
that the indemnity company was withdrawing from their defense, and that Murphy 
himself and his firm were withdrawing as their attorneys. Murphy also imme- 
diately advised the attorney for plaintiffs that his firm was withdrawing as attor- 
neys for McClure and Davis, and that no depositions could be taken at the time 
set. Later other attorneys were substituted as attorneys for McClure and Davis. 

An amended answer setting up the true facts was filed, and it was stipulated 
at the trial that Davis’ name was “Edwin J.” rather than “John K.” At this trial, 
held November 10, 1935, judgments were entered in favor of plaintiffs and against 
McClure and Davis. 

In March, 1936, the present action was filed. To this the indemnity company 
set up as an affirmative defense a breach by McClure and Davis of the cooperation 
clause in the policy of insurance. After a verdict for plaintiffs, the trial judge 
granted defendant’s motion for a judgment notwithstanding the verdict. It is from 
that order this appeal is taken. 

The cooperation clause contained in the policy issued by the indemnity company 
to McClure, and about which the issues here raised revolve, reads as follows: 

“Co-operation of Assured:—E. The assured shall not voluntarily assume any 
liability, nor incur any expense, other than for immediate surgical relief, nor settle 
any claim, except at the assured’s own cost. The assured shall not interfere in 
any negotiation for settlement, nor in any legal proceeding, but whenever, requested 
by the Company, and at the Company’s expense, the assured shall aid in securing 
information and evidence and the attendance of witnesses, and shall co-operate with 
the Company (except in a pecuniary way) in all matters which the Company deems 
necessary in the defense of any suit or in the prosecution of any appeal.” 

The able judge, writing an opinion giving his reasons for setting aside the 
verdict of the jury, said: 

{1-3] “Ordinarily the question of whether a co-operation clause in such a 
policy has been violated is a question of fact for the jury. Before such a breach 
may be held to have occurred it must be shown to have been of a material nature 
and subsequently prejudicial to the rights of the insurer. There are cases, however, 
where the question is one of law for the court and which should not be submitted 
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to a jury.” We are in accord with this statement of the law. ‘We differ, however, 
as to its application in the present case. 

The trial judge relied largely upon two California Cases, Hynding v. Home 
Acc. Ins. Co., 214 Cal. 743, 7 P.2d 999, 85 A.L.R. 13, and Purefoy v. Pacific Auto- 
mobile Indem. Exch., 5 Cal.2d 81, 53 P.2d 155. We, however, after considerable 
study, have concluded these cases rather support the contention of plaintiffs here. 

In Hynding v. Home Acc. Ins. Co., supra, the action was against an insurance 
carrier to recover the amount of a judgment previously obtained against the 
assured. In the answer of the company to the complaint the company set up that 
their insured had failed to cooperate with the company in obtaining information 
and witnesses, and had failed to attend the trial and testify. The policy of insur- 
ance sued upon contained the usual stipulations requiring the insured to report 
accidents and to cooperate with the company in securing evidence, and in effecting 
settlements and in prosecuting appeals. The court said (page 1002): “We are also 
of the opinion, and we think most of the authorities are agreed, that the provision 
must be one reasonably necessary for the protection of the insurance company, and 
one which can readily be complied with by the assured; and that the violation of 
the condition by the assured cannot be a valid defense against the injured party 
unless in the particular case it appears that the insurance company was substantially 
prejudiced thereby. * * * To require the co-operation of the assured to the extent 
of attendance at the trial, when he is a material and important witness, is a perfectly 
reasonable condition. Failure to testify may be as damaging as failure to give 
notice of the accident or of the suit. There is, of. course, no obligation on his 
part to testify favorably to the company’s interests, but here his report of the 
accident indicated that a defense existed, and it would normally be expected that 
his testimony would bear this out. Under these circumstances the company was 
clearly prejudiced by his failure to appear. In any event, the question of such 
prejudice should have been considered below.” The defendant had in the case just 
mentioned set up as a defense in its answer that the insured had failed to cooperate. 
At the trial plaintiff moved to strike from the answer this defense, which was 
granted. 

In Purefoy v. Pacific Automobile Indem. Exch., supra, plaintiff recovered a 
judgment against W. S. Austin and Jack Austin, his minor son, for personal injuries 
sustained by plaintiff as a result of the negligent operation by the son of the 
automobile owned by the father. Thereafter plaintiff commenced an action to 
recover the amount of the judgment against Pacific Automobile Indemnity 
Exchange, the insurance carrier. The trial court rendered judgment for defendant, 
holding that Austin had violated conditions of the policy requiring the insured to 
give immediate notice of the accident. The fact was that the insurer first learned 
of the accident some three and one-half months after the accident, when it received 
a letter from the attorney for the injured party, asking for the address of the 
insured. The company immediately tried to communicate with their client and sent 
letters to him at the address given in the policy, and elsewhere, but were unable 
to locate him until he was served with summons some year and three months after 
the accident. 

Affirming the judgment of the trial court, the Supreme Court held that Austin 
had failed to give immediate notice of the accident as required in his policy, and 
upon the facts found prejudice to the injured party sufficient to justify the trial 
court finding in favor of the indemnity exchange. In regard to the necessity of 
showing prejudice in the matter of noncooperation, the court said (page 158) : 

“Respondent contends that as liability insurance is not compulsory, but vol- 
untary, effect must be given to express conditions between the parties to the 
contract of insurance, as in the case of other types of contracts, without a showing 
of prejudice. ; ; 

“We are not disposed at this time to enter upon a further consideration of the 
conflicting decisions as to whether prejudice must be shown, for we are of the 
view in the instant case, as we were in the Hynding Case, supra, that prejudice 
sufficiently appeared, and the court below so found.” Ru ali 

In Panhans v. Associated Indemnity Corp., 8 Cal. App.2d 532, 47 P.2d 791, 799, 
Panhans had been injured by an automobile belonging to one King, who was insured 
by a policy of public liability insurance issued by the Associated Indemnity Com- 
pany and he (Panhans) recovered a judgment against the indemnity company. The 
main defense urged by the indemnity company at the trial was the alleged breach 
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by King of the cooperation clause in the insurance policy. One of the grounds 
urged on appeal was that the trial court erred in instructing the jury to the effect 
that in order to relieve itself of responsibility under the policy, the insured must 
show that the breach, if any there was, affected the material condition of the policy 
and that the breach operated to the substantial prejudice of the insurance carrier. 
There the reviewing court had before it and considered the cases of Hynding v. 
Home Accident Insurance Co., supra, anad Purefoy v. Pacific Auto. Indem. Exch. 
supra, and said (page 792): 

“And there are two recent cases (Hynding v. Home Acc. Ins. Co., 214 Cal. 
743, 7 P.2d 999, 85 A.L.R. 13, and Purefoy v. Pacific Automobile Indemnity 
Exchange (Cal.Sup.) 46 P.2d 143) which deal directly with this class of policy; 
and in each case it was held in substance that before the insurer may relieve itself 
of liability to a third person for any breach of the cooperation clause by the 
insured occurring subsequent to the happening of the event which makes the policy 
operative in favor of such third person, it is essential for the insurer to establish 
by evidence that a material provision of the co-operation clause was breached and 
that the insured suffered substantial prejudice thereby.” : 

The trial court also cited and relied upon the reasoning in the case of 
Allegretto v. Oregon Automobile Insurance Co., 140 Or. 538, 13 P.2d 647. The 
facts are similar in that there, as here, the insured falsely represented that another 
was driving the car. On that statement an answer was prepared and filed. The 
true facts were learned shortly before the date of trial, and the answer was 
amended to conform to the facts. The court there held on appeal that a directed 
verdict should have been granted in favor of defendant upon the ground that a 
prejudicial breach of the policy appeared as a matter of law. It is to be noted, 
however, in the Allegretto Case the true facts were not made known until two 
or three days before the trial; that by an amendment in open court the jury were 
made acquainted with the facts that the insured was a falsifier, and further, due 
to the shortness of time intervening between the discovery of the truth and the trial, 
the company had no opportunity to prepare a defense or consider a settlement. 

In the instant case the facts were known to the defendant some six months before 
the cause came to trial Also by stipulation, not in open court, an amended answer 
was filed admitting McClure to have been the driver. The case was tried on the 
merits, and no reference was made at the trial to the arrest or the plea of guilty 
by Mr. Davis to the charge of reckless driving, nor was any reference made during 
the course of the trial that in the origina! answer which had been filed by the 
attorneys for the indemnity company, it was alleged that Davis and not McClure 
was driving. At the trial Davis and McClure stipulated that McClure was acting 
as the agent of Davis; that McClure was the owner of the truck, and that McClure 
was driving the truck at the time of the accident. No reference was made at the 
trial with regard to the original report turned in to the indemnity company, nor 
to any ground upon which the indemnity company denied liability, nor to the 
fact that at the time of the accident Davis had told the officer that he, Davis, was 
the driver of the truck. 

In the Allegretto Case, supra, the amendment had the effect of apprising the 
jury of the fact that one of the insured had not, in the first instance, told the 
truth. It will also appear in the Allegretto Case, supra, that the insurance com- 
pany had a substantial defense as to liability, for m that case there was a dispute 
as to who was driving the car, and under the policy in that case if he were not 
the driver of the car, no liability at all existed as far as the company was concerned. 

Here, judgment was against hoth McClure and Davis. It did not matter which 
of the parties was driving hecause both were equally insured, for in the instant 
case the policy specifically provided under its omnibus clause that any person 
legally operating the automobile with the permission of the owner was covered by 
the terms of the policy. 

Norton vy. Central Surety, etc., Co., 9 Cal.App.2d 598, 51 P.2d 113, is an action 
against an insurance carrier to recover the amount of a judgment previously 
obtained against the insured. The defense on the part of the compny was a 
breach of the cooperation clause in the policy. The jury found against the company 
and judgment was entered, from which it appealed. Without quoting at length, 
the reviewing court, on appeal, held that the issue as to whether there had been 
a lack of cooperation sufficient to constitute a breach of the policy was one of fact, 
citing several cases in support thereof, and also citing the Hynding Case and the 
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Panhans Case to the effect that a violation of the conditions regarding the coopera- 
tion on the part of the insured was not a valid defense against an injured person 
unless it clearly appeared the insurance company was substantially prejudiced 
thereby, and the burden of proving both the breach and the prejudice was upon 
the insurer. In the case now before us the implied findings of the jury were 
against the insurance company. 

Appellants cite several cases from foreign jurisdictions in support oi their 
contention. Among others is Petersen v. Preferred Accident Ins. Co. of N. Y,, 
114 N.J.L. 180, 176 A. 897, where the insured failed to make a statement that he 
had been driving, and had informed the company that the driver had been another, 
and gave as his reason therefor, if the real driver had become known it would have 
appeared that he had no driver’s license and that he would have been arrested 
therefor. The court held that regardless of what the truth may have been, he 
did, before the trial, cooperate and truthfully state the real facts. . 

In Rockmiss v. New Jersey Manufacturers’ Ass’n Fire Ins. Co., 112 N.J.L. 
136, 169 A. 663, the assured gave one statement, but about a month later gave the 
company a further statement to the effect that his original version was not true. 
The insurance company claimed that because of the original statement they were 
deprived of making an advantageous settlement of the claim. The court held that 
the company, having had ample time to investigate and prepare for trial, suffered 
no detriment by reason of the alleged breach of the provisions of the contract. 

[4] Furthermore, an examination of the cooperation clause in the policy in 
the instant case reveals that there is no forfeiture clause contained therein, and 
forfeiture not being favored either in law or in equity, will not be enforced unless 
the right thereto is clear and certain. Shirley vy. American Automobile Insurance 
Company, 163 Wash. 136, 300 P. 155. That omission was also noted in the Hynding 
Case, supra. 

From an examination of the entire record before us we rather believe the 
real question here was not one of contributory negligence but of the amount of 
liability only. The report of the special agent of the company sent to investigate 
the accident reveals that Mr. Valladao was driving along the highway when a 
blowout occurred, causing the rim of the rear wheel to lock itself about the wheel, 
making it impossible to move the car. He left the car and his guests while he 
went to Santa Rosa for a mechanic. On the rear of plaintiffs’ car was a four-incl 
floodlight burning, and one of the women in the party also stood behind the car 
with a flashlight to warn approaching traffic. The road was dry, and the night 
clear. More than a dozen cars had passed without any trouble whatever. Many 
witnesses would testify as to the presence of the large white light and the red 
tail-light, both clearly visible. A straight road of one-half to three-quarters of 
a mile extended back from the stalled car. The recommendation of the investigator 
was, 5 

“There is no question but that we are absolutely liable and should endeavor 
to get out of it the best way we can.” 

From what has been said, and what is shown by the record, we cannot say 
that the company was prejudiced by the conduct of its assured as a matter of law. 

The judgment of the trial court must therefore be reversed, and it is so 
ordered. 

I concur: Thompson, J. 

OHIO HARDWARE MUT. INS. CO. v. SPARKS. No. 26750. 
Court of Appeals of Georgia, Division No. 2. April 22, 1938. 
196 Southeastern Reporter 915. 
1. COLLISION. 


The word “collision” might be strained to include any impact of one body 
with another, but in automobile collision policy the word must be construed 
in accordance with what parties to contract must reasonably be said to have 
contemplated as to the coverage. 

In the usual and popular understanding of the term, a “collision” 
does not result from the force of gravity alone, especially when unaided 

by any human agency contributing thereto, 

(For other cases, see Insurance, Dec. Dig. § 424.) 

2. ACCIDENT. 


As respects liability under policy insuring automobile against accidental 
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collision for damages to automobile caused by storm or tornado blowing away 
garage in which automobile was stored and causing a telephone pole to fall 
upon automobile, the storm or tornado was not an “accident,’ but was an “act 
ci God” which phrase as expressive of a cause of loss or damage means a 
casualty not due to human agency and in no way contributed to by human 
agency. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

5. TORNADO. 

Under policy insuring automobile against accidental collision, insurer was 
not liable for damage to automobile caused by storm or tornado blowing away 
garage in which automobile was stored and causing a telephone pole to fall 
upon automobile, since such occurrence was not a “collision” as contemplated 
by policy. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Syllabus by the Court. 

Under a policy insuring an automobile against accidental collision, the 
insured could not recover tor damages to his automobile occasioned by a storm 
or tornado blowing away the garage in which the automobile was stored and 
by its force causing a telephone pole to fall upon the automobile, as such 
occurrence was not a “collision” as contemplated by the policy. 

Error from City Court of Hall County; B. P. Gaillard, Jr., Judge. 

Suit by Mrs. Charles E. Sparks against the Ohio Hardware Mutual Insur- 
ance Company to recover on an automobile collision policy wherein defendant 
fled demurrers. To review an adverse judgment, defendant brings error. 

Reversed. 

Smith, Smith & Bloodworth, of Atlanta, for plaintiff in error. 

Wm. P. Whelchel, of Gainesville, for defendant in error. 

Sutton, Judge. 

Mrs. Charles E. Sparks brought suit against Ohio Hardware Mutual Insur- 
ance Company on an_ automobile insurance policy, claiming damages by 
collision, the petition alleging that she parked her automobile in her garage 
in the city of Gainesville, Ga., on the night of April 5, 1936, and that it remained 
in the garage throughout the night, and that about 8:30 o’clock on the morning 
of April 6, 1936, a very violent windstorm or tornado blew the garage off and 
away from the automobile, causing the falling of a heavy telephone and tele- 
graph cable and telephone post, which post fell on or collided with the plain- 
tiff’s automobile and damaged it in a sum claimed. The policy, a copy of the 
material parts of which was attached to the petition, provided for a number of 
risks which might be insured against, the assured selecting the risks at the 
time of the application for insurance, the schedule being as follows: 

Perils 
1. Fire, lightning and transportation, as defined in 

paragraph F, at page 2. Limitof Net 
2. Theft, robbery, and pilferage, as defined in Liability Rates Premiums 

paragraph G, page 2 (Unrestricted). $ 250.00 $4.50 $11.25 

Theft, robbery and pilferage, as defined in para- 250.00 $1.05 $ 2.63 

graph H, page 2 (Restricted). Nil 

Tornado, cyclone, windstorm, hail, earthquake, Nil 

explosion and water damage, as defined in par- Actual cash value, 

agraph I, page 2. in excess of $50. 

Collision or upset, as defined in paragraph J, (Deductible) $5.00 

page 2. $5000.00 
6. Property damage, as defined in paragraph K, page-————————— ——- 

a Total Premium $18.88 
In the policy the perils insured against were shown by the amount of the 
specific premium opposite each item, being numbers 1, 2, and 5 in the 
schedule above set out. Under paragraph J, referred to in peril No. 5, collision 
or upset is defined as “accidental collision or upset.” The defendant filed 
general and special demurrers. The court, without passing on the special 
demurrers, overruled the general demurrer, and the exception is to that judg- 
ment, the plaintiff in error contending that the damage sustained was not 
covered by the policy. 
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The coverage of “collision” insurance policies was formerly identified 
mainly with maritime cases. With the coming of automobiles in later years, 
the courts have been called upon to determine liability under collision clauses in 
automobile insurance policies. The cases in the main, however, have been 
those in which the automobile or thing with which it “collided” was in motion. 
Such a case came before the Supreme Court of this state in Hanvey v. Georgia 
Life Ins. Co., 141 Ga. 389, 81 S.E. 206, where it was held that the petition was 
good against a general demurrer, the plaintiff alleging that, while operatin 
the automobile covered by the policy, he sustained damages to it by reason o 
a collision with another object, a bank or side of a ditch on a certain road, the 
automobile leaving the roadbed and running into the ditch on the side and into 
the bank and turning over. The policy insured against loss or damage to the 
automobile if caused solely by collision with another object, either moving or 
stationary, but excluded all loss or damage caused by striking any portion of 
the roadbed or any impediment resulting from the condition thereof. The 
court stated that it could not say, as a matter of law, that the petition alleged 
facts showing the accident to be within the exception mentioned. This case 
is relied on by the defendant in error, but it does not, in our opinion, furnish 
an answer to the question here presented, as it involved an automobile in 
motion under circumstances where, under a reasonable construction, a collision 
might be said to have occurred. 

Adjudications have been made in a few cases where recovery was sought 
for damage sustained because of an object falling upon an automobile which 
was insured against collision. In Universal Service Co. v. American Ins. Co., 
213 Mich. 523, 181 N.W. 1007, 14 A.L.R. 183, a Michigan case, it was held that 
the injury to an automobile truck by the falling upon it of a loaded scoop of a 
steam shovel engaged in loading the truck was within the coverage for loss 
and damage occasioned by collision. But in O’Leary v. St. Paul Fire & Marine 
Ins. Co., Tex.Civ.App., 196 S.W. 575, a Texas case, it was held that under a 
policy insuring an automobile against collision with any other vehicle or 
object, excluding striking of roadbed, rails, ties, ete., the plaintiff could not 
recover for damages to his automobile caused by the second floor of the garage 
in which it was kept falling upon it, as it was not a “collision” with such an 
object as contemplated by the policy. In the opinion it was said: “The car was 
in a garage. The second floor of the building or garage falling upon the car 
caused the damage. Surely it cannot be said that it was the intention of the 
parties, as ascertained from the terms of the policy, that the word ‘collision’ 
was broad enough to cover such damage as occurred in the instant case, and 
that appellee would be called upon to pay a loss caused by the falling of a 
building upon the car while the car was being left in the same.” 

In American Automobile Ins. Co. v. Baker, Tex.Civ.App., 5 S.W.2d 252, 
254, it was held that a clause of an automobile policy indemnifying the insured 
against damage or loss from accidental collision with any other automobile, 
vehicle, or object did not cover damage from hail, since in the usual and popular 
understanding of the term a “collision” does not result from a force of gravity 
alone, especially when unaided by any human agency. In the opinion it was 
said: “The clause here involved, as above stated, is not a new or unusual one, 
but this identical clause has been used in policies covering collision insurance on 
automobiles for a great many years, and such use of the term is so unusual, 
and such a strained construction of said term, that neither counsel nor this 
court has been able to find a reported case from any jurisdiction, either State 
or federal, in which the contention was made that hail, sleet, rain or snow 
falling on a car was a collision with an object. Evidently there are, and have 
been for many years, thousands upon thousands of cars in this country covered 
by policies containing this identical clause, yet no case involving the question 
here is reported from any court. Obviously, the reason is either that no other 
car was ever injured under similar circumstances, or it has been supposed 
hitherto that the insurance of automobiles against damages caused by ‘accidental 
collision with any other automobile, vehicle or object’ included injuries sustained 
by a car by a reason of hail. We do not speak of falling bodies, such as sleet 
or hail, as colliding with the earth. In common parlance, the apple falls to the 
ground; it does not collide with the earth. So with all falling bodies, especially 
where the fall is purely the result of the laws of nature, such as snow, rain, 
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sleet, and hail. We speak of the descent of such bodies as a fall to the earth, 
not a collision with it. In the usual and popular understanding of the term, 
a collision does not result, we think, from the force of gravity alone, especially 
when unaided by any human agency contributing thereto.” 

[1] As between the cases mentioned above, we think that the conclusion 
reached by thé Texas court is the more logical and reasonable. While the 
word “collision,” as defined by lexicographers, might be strained to include 
any impact of one body with another, the word in an insurance policy must be 
construed in accordance with what the parties to the contract must reasonably 
be said to have contemplated as to the coverage. The rule of construction is 
stated in Great American Indem. Co. v. Southern Feed Stores, 51 Ga.App. 
501 (1), 181 S.E. 115, 116: “While a policy of insurance is to be construed 
liberally in favor of the object to be accomplished, and provisions therein will 
be strictly construed against the insurance company, and, where [it] is suscep- 
tible of two constructions, that construction will be adopted that is most favor- 
able to the insured, yet a contract of insurance should be so construed as to 
carry out the true intention of the parties thereto, and |their] rights are to be 
determined by [its] terms so far as they are lawful, and the language of the 
contract of insurance should be construed in its entirety, and should receive a 
reasonable construction and not be extended beyond what is fairly within its 
plain terms, and where the language fixing the extent of the liability of the 
insurer is unambiguous and but one reasonable construction thereof is possible, 
the court must expound the contract as made.” In Hartford Fire Insurance 
Co. v. Wimbish, 12 Ga.App. 712, 78 S.E. 265, it was held: “Words used in 
a policy of insurance are to be given their ordinary and usual signification 
unless the context requires a different construction.” 

|2,3] Although counsel for both parties discuss the question of probable 
cause in their briefs, the one contending that the storm itself was the efficient 
and proximate cause and the other contending that the falling of the pole was 
that which actually caused the damage to the automobile, we do not think 
that any determination need be made as between the two forces. It indisputably 
appears that no human agency contributed to the damage; and it is clear that 
the action of the pole was iri immediate sequence with the primal force, the 
storm or tornado, and that its fall was brought about solely by that instrument 
of nature. The pole came in contact with the automobile and damaged it, 
but it would seem to be a strange and unreasonable description to say that 
the pole, in falling, collided, or that the parties in making the contract contem- 
plated that the coverage of “collision” would include the falling of the pole 
under the circumstances named. The definition, as made in the policy itself, 
is that the collision in contemplation must be an accidental collision. Manifestly, 
the storm or tornado was not an accident, but was an act of God. As was 
said in Ohlen v. Atlanta & West Point R. Co., 2 Ga.App. 323, 328, 58 S.E. 
511, 513, “The act of God, as expressive of a cause of loss or damage, means 

casualty not due to human agenev, not onlv not due to it, but one which 
is no way contributed to by human agency.” Likewise, the falling of the 
pole, being entirely disconnected from human agency or mere gravity acting 
upon weakness, but resulting from the irresistible force of the storm or tor- 
nado, was not an accident. And, as was said in the Baker Case, supra, in 
the usual and popular understanding of the word, a “collision” could not be 
said to have resulted from the falling of one object upon another, especially 
when unaided by any human agency. When the one object descends upon the 
other, we do not speak of it as colliding with the second but as falling upon it. 


Another consideration that impels us to the conclusion that the damage in 
question was not reasonably in contemplation of the contract is that, although 
the opportunity of being indemnified against damage by storm or tornado 
was afforded the insured, he chose not to avail himself of that item of coverage, 
but contented himself with being protected against loss or damage due to 
“accidental” collision or upset, fire, lightning, transportation, theft, robbery, and 
pilferege, from which it must reasonably be deduced that any damage from 
a falling object, immediatély associated with or in the sphere of the action 
of a storm or tornado, was not to be included in the coverage. The context 
may always be looked to for a proper construction of what was in the minds 
of the parties at the time of entering into the contract. 
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No cause of action was set forth in the petition; and the court erred in 
overruling the general demurrer. 

Judgment reversed. 

Stephens, P. J., and Felton, J., concur. 


PARKS v. HALL et al. (two cases). 
HALL v. HALL et al. 
CARBONS CONSOLIDATED, Inc. v.. SAME. Nos. 34731-34734, 
Supreme Court of Louisiana. April 4, 1938. 
Rehearing Denied May 2, 1938. 
181 Southern Reporter 191. 
1. CONTRACT. 

An insurance policy is a contract, and rules for construing written instruments 
apply to contracts of insurance. Civ.Code, arts. 1901, 1945. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. CONSTRUCTION. 

An automobile collision policy must be construed according to evident intent 
of the parties, to be derived from words used, subject-matter to which they relate 
and matters naturally or usually incident thereto, and language used must be 
construed to effectuate insurance and not to defeat it. Civ.Code, arts. 1901, 1945. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. PERMISSION. 

Under automobile liability policy covering operation of automobile by any 
person with “permission of assured,” all use of automobile by owner’s chauffeur 
after he had given chauffeur permission to use automobile for specific purposes 
was with “permission of assured” within meaning of policy, and insurer was liable 
for chauffeur’s negligent operation thereof while using automobile for his personal 
affairs instead of for purposes for which he had been directed to use it. Act 
No. 55 of 1930. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
Odom, J., dissenting. 


On Review from Court of Appeal, Parish of Ouachita. 

Actions by Edward Parks and by Arzellous Hall against Harvey Hall and 
others to recover for personal injuries sustained in an automobile collision, and 
actions by Isom Parks and by Carbons Consolidated, Incorporated, against the 
same defendants to recover for damages to their automobiles sustained in the 
same collision. To review judgments of the Court of Appeal, 179 So. 868: 179 
So. 877 (two cases): 179 So. 878, annulling judgments in favor of the plaintiffs 
and dismissing their suits, the plaintiffs brought the cases before the Supreme Court 
by writs of review. 

Judgments of the Court of 
tions. 

McHenry, Lamlin & Titche and Shotwell & Brown, all of Monroe, for relators. 

Sholars & Gunby and G. Allen Kimball, all of Monroe, for respondent Phcenix 
Indemnity Co. 


Fournet, Justice. s 

Four separate suits were filed in the lower court against M. L. Gans, his 
chauffeur, Harvey Hall, and his insurer, Phoenix Indemnity Company, in solido, 
for damages incurred by each as a result of. a collision which occurred on the 
highway in Ouachita parish between M. L. Gans’ Chevrolet sedan, being driven 
and operated by his chauffeur, Harvey Hall, and two other motor vehicles, a Ford 
sedan belonging to Isom Parks, being operated by Edward Parks, and a Ford 
coupe owned by Carbons Consolidated, Inc., driven by Howard Montgomery. The 
plaintiffs, Edward Parks and Arzellous Hall, each sued for personal injuries, and 
the other two, Isom Parks and Carbons Consolidated, Inc., sued for damages to 
their respective cars. The Phoenix Indemnity Company was made a party defend- 
ant pursuant to the provisions of Act No. 55 of 1930, on a policy of insurance 
issued by it to M. L. Gans, insuring him against liability arising, from the operation 
of his said car. The policy also contained what is usually termed an “omnibus 
clause.” ’ 

Each suit contained the allegations that the sole and proximate cause of the 
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accident was due to the negligence and carelessness of Harvey Hall, who was 
then operating his employer’s car within the scope of his employment and duties 
as a chauffeur; and in the alternative, that the car was being legally operated by 
Hall with the permission of the owner within the meaning and contemplation of 
the omnibus coverage clause in the policy 

The defendant Harvey Hall made no defense and a judgment by default was 
regularly entered against him. M. L. Gans and the Phcenix Indemnity Company 
made joint defenses in each case, denying that at the time of the accident the 
chauffeur was acting within the scope of his employment and averred aftirmatively 
that the use of the automobile by him at the time was unauthorized and in 
violation of the instructions of M. L. Gans. The cases were consolidated for the 
purpose of trial in the lower court, and there was judgment against the three 
defendants, in solido, in favor of each plaintiff upon their respective primary or 
main demands. But on appeal to the Court of Appeal, Second Circuit, by M. L. 
Gans and Phoenix Indemnity Company (Harvey Hall not having taken an appeal), 
the judgment of the lower court was annulled and plaintiffs’ suits dismissed. 
Parks v. Hall, 179 So. 868; Parks v. Hall, 179 So. 877; Hall v. Hall, 179 So. 877; 
Carbons Consolidated v. Hall, 179 So. 878. On rehearing the court reinstated its 
original decree. The cases are now before us for review on writs granted by 
this court upon applications of plaintiffs. : 

The facts pertinent to the issue involved are that Harvey Hall had been in 
the regular employ of M. L. Gans as chauffeur for a period of about six years 
prior to the accident. His duties were to drive the car while his employer, who 
was a salesman, called on his customers, and on their return to Monroe on weekends, 
he also washed and greased the car, which was usually done at Massey’s Service 
Station No. 1. But when the rack at that station was not available, he was allowed 
to use Massey’s Station No. 2. After he finished the washing and greasing job, 
it was his duty to return the car either to his employer’s home or wherever 
designated by him. While the record affirmatively shows that Hall did not have 
authority to use the car for his own purpose, nevertheless his employer never 
questioned Hall about the use of the car nor complained about the time the car 
was brought back after having heen washed and greased. The record also shows 
that when the wash rack at the service station was occupied, Hall would sometimes 
wait until it was available and at other times he drove away from the place, drove 
around, and returned later—sometimes to his home, and at least on one occasion 
he did not return the car to the residence of his employer until late in the after- 
noon. On the day of the accident, Hall drove his employer to the Virginia Hotel 
about 9:30 a. m., and was instructed, after washing and greasing the car, to 
inquire about some packages at the express office, and then to return to his 
employer’s residence where Gans would meet him. Hall drove to the Massev 
Station No. 1 on De Siard street and found that the wash rack was being used. 
Without narrating in detail the oe of the defendant Hall from then until 
the time of the accident, about 3 o’clock that afternoon, suffice it to say that at 
the time of the accident he was returning from a trip several miles out of town 
where he had gone to collect some money due a friend of his. According to 
his testimony in the record, he intended to wash the car as soon as he brought 
the women, who had accompanied him and his friend on the trip, to their home 
which was within walking distance of the service station. 

The Court of Appeal found as a fact that the sole and proximate cause of the 
accident and the resultant damages were due to the gross negligence and care- 
lessness of Harvey Hall, but that at the time of the accident he had deviated 
from his master’s employment and was on a private mission of his own, and held 
that the assured was not liable for the accident under the doctrine of respondeat 
superior. The Court of Appeal, by a divided opinion, further held that the insurer 
was not liable under the omnibus coverage clause because at the time of the accident 
the use of the automobile by Harvey Hall was unauthorized and, therefore, it was 
not being legally operated with the owner’s permission within the meaning and 
contemplation of the said clause. Plaintiffs applied for a rehearing, which was 
granted, on their sole complaint that the Court had erred in its latter holding and 
on rehearing the court, by a divided opinion, reinstated its original decree, stating 
that “the majority view is to the effect that permission [as used in the omnibus 
clause] means a consent to use the car at the time, place and under the circumstances 
of the accident.’ ” (Brackets ours.) 
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The sole issue before us is the liability of the insurer under the omnibus 
coverage clause in its policy of insurance issued to the defendant M. L. Gans, 
the pertinent part of which is contained in paragraph 8, under the heading 
Additionally Assured,” and reads as follcws: 

“* * * the term ‘Assured’ shall include the named Assured and any other 
person while siding in or legally operating such automobile and any other person 
or organization legally responsible for its operation, provided: (8) it is being used 
with the permission of the named Assured, or, if he is an individual, with the 
permission of an adult member of his household other than a chauffeur or 
domestic servant * * *,” 

The question at issue therefore resolves itself into the construction to be given 
the above quoted clause in the policy with reference to the facts of this case. 

In the case of Stephenson v. List Laundry & Dry Cleaners, Inc., 186 La. 11, 
171 So. 556, this court had under consideration the liability of the insurer for 
damages caused by the car insured while being operated by one other than the 
assured. The facts of that case were that the assured had placed the insured 
trucks with one of its subsidiary companies solely for the purpose of having new 
motors installed in them, and while in the shops of the latter company, the foreman 
authorized the use of one of the trucks for the purpose of dumping trash and it 
was while on such a mission that plaintiff’s son was injured as a result of the 
negligent operation of the truck by the driver. This court held that the insurer 
was not liable under the omnibus clause in its policy issued to the assured on the 
truck, because there was no permission or consent to use the car, and consequently 
that case is not authority under the facts of the instant case. 

The authorities in other jurisdictions on this question are divided. Some hold 
that by such a clause is meant the consent to use the car obtained in the first 
instance from the assured, regardless of the use to which the operator puts the 
same while in his possession, while others hold that the clause means the consent 
for use of the insured car at the time, place, aand under the circumstances of the 
accident. See 41 A.L.R. 507 aand 72 A.1L..R. 1375, and the cases therein referred to. 


{1, 2] “An insurance policy is a contract and the rules established for the 
construction of written instruments apply to contracts of insurance.” 14 Ruling 
Case Law, § 102, p. 925; Wallace v. Insurance Co., 4 La. 289: Brown vy. Life & 
Casualty Ins. Co., La.App., 146 So. 332; Civ. Code, arts. 1901, 1945. In accordance 
with this rule “an automobile collision policy must be construed according to the 
evident intent of the parties, to be derived from the words used, the subject matter 
to which they relate, and the matters naturally or usually incident thereto, The 
language employed in the policy is to be construed so as to effectuate the insurance 
and not for the purpose of defeating it; therefore, if the language used is ambiguous 
or admits of two constructions, it will be construed in favor of insured and against 
insurer in such a way as to protect the interest of insured who has paid a 
consideration for the indemnity. * * * ” 42 Corpus Juris, § 356, pp. 790, 791; 
Helman v. Pan American Life Ins. Co., 183 La. 1045, 165 So. 19: Travia \ 
Metropolitan Life Ins. Co., 186 La. 934, 173 So. 721. 


“The omnibus coverage clause gives additional assureds, other than the person 

named in the liability policy as assured, with certain specified limitations, the 
benefit of the policy. * * * Jt extends protection to one ‘permitted’ to use the 
car, although the ‘assured’ may not be liable for the accident under the doctrine 
respondeat superior. The object of such clause is to cover the liability of the 
operator of the car as unnamed assured, and to protect any person so injured by 
giving him a cause of action against the insurer for injuries deemed by law to 
have been caused by the operation of the car. An employee, to be an ‘additional 
assured’ within the meaning of the omnibus clause, must be one who is using has 
employers’ automobile at the time of the accident, with permission of his employer.” 
Huddy Cyc. of Automobile Law, 9th Ed., vol. 13-14, p. 405. (Italics ours.) 
_ If Hall, at the time of the accident, had been operating the car while attend- 
ing to his regular duties, washing the car, or as instructed by his employer, then 
the injury would have been caused while acting within the scope of his employment 
and Gans would be liable under the rule of respondeat superior and the omnibus 
coverage clause in the policy would have no application. Under such circumstances, 
the insurer would be primarily liable under Act No. 55 of 1930. 

[3] Under the facts of this case, Hall was operating the car with the permis- 
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sion of the assured and the policy, by its express terms, i. e., the omnibus clause, 
was made to cover, as an assured, any one who was driving the car with the 
permission of the owner of the insured car. The provisions of the policy do not 
limit the liability thereunder to causes arising when the permitted driver was using 
the car either for the owner’s business or under any restricted circumstances. The 
language is not restricted, but used in its broadest possible sense and under the 
rules of construction generally applicable in cases of this kind, we must give the 
language used the same broad construction. The words used in the clause would 
be practically meaningless and the object there made nugatory if it were necessary 
to determine in every case whether at the time and under the circumstances of the 
accident, the driver was proceeding within the limitations of the permission of 
the assured to use the car. In order to give the clause “provided: (a) it is being 
used with the permission of the named Assured,” the construction placed by the 
Court of Appeal and contended for by the defendants, we would have to give it 
a restricted and limited meaning, contrary to the rules of construction of such 
contracts. We would have to resolve the doubt or uncertainty or ambiguity in 
favor of the writer of the insurance contracts. 

We therefore conclude that the permission of the assured to Hall to use the 
car in the first instance, irrespective of the use to which he put the car while in 
his possession, was “permission of the assured” within the meaning and contempla- 
tion of the “omnibus clause’ and the insurer is therefore liable to plaintiffs 
thereunder. 

[4, 5] Writs having been granted to review the question of law presented in 
these cases, they are now before us as a whole as if they had been carried directly 
by appeal to this Court. Constitution of 1921, art. 7, § 11. But counsel for 
relators (plaintiffs) did not argue the question of quantum of damages and 
suggested that under the decisions of this court, i. e., Fisette v. Mutual Life Ins. 
Co., 162 La. 620, 110 So. 880; May v. Yellow Cab Co., 164 La. 920, 114 So. 836: 
Bass v. Weber-King Mfg. Co., 168 La. 651, 123 So. 112; Callender v. Marks, 
185 La. 948, 171 So. 86, we are authorized to remand the case to the Court of 
Appeal for its determination of the award of damages. This question not having 
been discussed by relators, counsel for respondents were not called upon to argue 
the point. We therefore think it proper that the cases be remanded to the Court 
of Appeal for that purpose. 

For the reasons assigned, it is ordered, adjudged, and decreed that the judgment 
of the Court of Appeal, Second Circuit, be and the same is hereby annulled, and 
that plaintiffs Edward Parks, Isom Parks, Arzellous Hall, and Carbons Consoli- 
dated, Inc., recover from the defendant Phcenix Indemnity Company, such sum 
as the Court of Appeal may decide is due them, and the cases are hereby remanded 
to the Court of Appeal for that purpose and consistent with the views herein 
expressed and according to law; costs of proceedings had in this court are to 
be paid by Phoenix Indemnity Company. 

Odom, J., dissents. 


POTOMAC INS. CO. v. BLAISE. No. 16915. 
Court of Appeal of Louisiana. Orleans. May 30, 1938. 
181 Southern Reporter 629. 
4. COST OF REPAIR. 

In insurer’s action against garage owner for damages to automobile which 
was stolen from garage where insured parked automobile, measure of damages 
was not the loss which insurer sustained under theft policy, but the cost of 
repairs necessary to restore automobile to condition it was in before theft 
since insurer as subrogee of insured could recover no more than insured could 
if he were suing garage owner. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from Civil District Court, Parish of Orleans; Harold A. Moise, 
Judge. 

Suit by the Potomac Insurance Company against George Blaise, doing 
business under the name of Blaise Parking, to recover for damages to an 
automobile as subrogee of a party who parked an automobile in defendant's 
garage. From a judgment for defendant, plaintiff appeals. 

Reversed and rendered. 
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St. Cair Adams & Son and P. A. Bienvenu, all of New Orleans, for 
appellant. 

Robert Guerard Hughes, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

The Potomac Insurance Company brought this suit against George Blaise, 
doing business as “Blaise Parking”, as subrogee of the Luckenbach Steamship 
Company, claiming $450.00. The petition alleges that on November 30, 1934, at 
about 5:30 p. m. a certain automobile belonging to the Luckenbach Steamship 
Company was parked with the Blaise University Parking Garage, and that as 
a result of the negligence and want of care of the employees of Blaise, the 
automobile was lost or stolen; that at the time of the loss the automobile was 
worth $900.00; that plaintiff had issued a contract of insurance covering the 
theft of the automobile and that it paid the assured $850.00 in satisfaction of 
its loss; that subsequent to the payment of the loss, the automobile, on March 
18, 1935, was recovered in a damaged condition and was “to some extent” 
repaired at a cost of $54.87, and sold to the highest bidder for $455.00, thus 
causing petitioner a net loss of $450.00, for which it seeks recovery. 

The defendant, in its answer, denied that the automobile had been stored 
with him at the time of its alleged loss and, in the alternative, if the Court 
should find that the car had been stored with him when stolen, the theft was 
due to no negligence cr fault on his part or on the part of any of his employees. 

There was judgment below in favor of defendant dismissing plaintiff's suit 
and plaintiff has appealed. 

We find the following stipulation of agreed facts in the record:— 

“That the Potomac Insurance Company issued a policy of insurance against 
loss by fire and theft covering one certain Dodge Sedan Automobile, Motor No. 
Dr. 58565, Serial No. 3732101, 1934 Model, under its policy No. A-184577, to 
Iuckenbach Steamship Company; that said policy was in full force and effect 
during the months of November and December 1934; that said automobile 
had a value in excess of Nine hundred ($900.00) Dollars, during said months 

“That the Potomac Insurance Company in keeping with its aforesaid 
contract of insurance paid to said Luckenbach Steamship Company the sum 
of Eight Hundred fifty ($850.00) Dollars in accordance with the terms and 
provisions of said contract and the valuation placed on said automobile at the 
time of the loss, and that upon payment of said sum the Potomac Insurance 
Company was subrogated to all of the rights and actions of said Luckenbach 
Steamship Company against George Blaise, doing business under the name of 
Blaise Parking; that the subrogation receipt attached to the petition and filed 
herein is true and correct in so far as it purports to be a subrogation receipt 
as aforesaid.” 

On the day the automobile is alleged to have been stolen, it was in the City 
of New Orleans in the possession of one H. Long, an employee of the Lucken- 
hach Steamship Company. The plaintiff's evidence consists of the testimon: 
of Long and E. M. Cole of Birmingham, Ala., who was with Long at the time 
it is alleged that the automobile was stored with Blaise. The testimony of 
both of these witnesses was taken by commission and is of a most positive 
character and to the effect that at about 5:30 p. m. on November 30, 1934, the 
car was left in the Blaise Parking Lot with an attendant and that when Long 
returned about two hours later, the car was not there and could not be found. 
These witnesses differ in only one particular and that is concerning the receipt 
of a check by Long when the car was left at the parking place, Long stating 
that he obtained no check and Cole that a check had been given. Much is 
made of this discrepancy in plaintiff’s testimony as indicating that it is 
unreliable. 

As opposed to the evidence of these two witnesses presented by plaintiff, 
defendant offered that of a customer of his garage, A. J. Carroll, who testified 
that he was present in the garage on the afternoon of November 30th, 1934, 
between the hours of five and six o’clock and that during that time he saw no 
car enter the garage which was filled to capacity. 

Louis Danflous and Henry Johnson, colored employees of defendant, deny 
that the car was parked in the garage. 

[1] We are convinced by the testimony of the two witnesses for plaintiff 
that the car was delivered to the defendant for safekeeping and was stolen 
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lt is easy for the attendants of the garage to be mistaken, for it is difficult 
tc remember each and every car which is parked during any time on a particular 
day. Moreover, a record of such cars, which, according to the testimony, was 
always kept and which record would show all the cars that were in the garage 
on the day of the alleged theft, could not be produced so that the testimony of 
defendant’s employees lacks important corroboration. Furthermore, it is not 
likely that Long was mistaken in the garage in which he stored his car. He 
testified that he had, on previous occasions, parked with the defendant and 
that he was in the habit of doing so when in New Orleans. 

[2] Concerning the alternative plea that defendant was not guilty of negli- 
gence, it is disposed of by our finding that the car was in defendant’s possession 
when he claims that it was not, because defendant’s denial of possession of 
the car precludes the idea of any care being bestowed upon its safekeeping. 
He could not have been careful to preserve it, if he did not know he had it. 

{3, 4] We next consider the question of quantum. It was held in the case 
of Rosenthal v. Mendez, 4 La.App. 570, that the measure of responsibility for 
a damaged automobile is the cost of the repairs. 

In Sherwood v. American Railway Express Company, 158 La. 43, 103 So. 
436, the Supreme Court quoted the following from Corpus Juris, Vol. 17, Page 
878: 

“Where through an injury to property, plaintiff is temporarily deprived of 
its use, the measure of his damages is the amount of the injury to the property 
together with the value of its use during the time required by the exercise of 
proper diligence to secure its repair”. (103 So. 438) 

In Huddy’s Encyclopedia of Automobile Law, Vol. 17-18, page 524, is 
found the following :— 

“The reasonable value of repairs to an injured automobile is frequently 
considered as the proper measure, or an element, of damages for the injury. 
li so, oply those repairs which are attributable as resulting from the accident 
in question are to be considered. In some States, it seems that the value of 
the repairs is considered the proper measure of damage when the machine 
can be repaired, but if not susceptible of repair, the measure is the difference 
between the value before the accident and afterwards. In some jurisdictions, 
the cost of the repairs is permitted as the measure of damages, but not to 
exceed the difference between the value before the accident and afterwards. 
In such a case, when the cost of repairs is found, the burden is on the defend- 
ant to show that such sum is greater than the depreciated value.” 

The automobile in this case was not recovered until nearly four months 
after its theft. In the meantime, the plaintiff, because of a provision in its 
policy requiring it to pay the insured owner the value of the stolen car not 
later than sixty days after proof of loss, paid the owner $850.00, the amount 
agreed upon as the value. When the car was recovered, the owner not having 
any interest in it, it was delivered to plaintiff who paid for it and an expense 
of $54.87 incurred in its repair. The car was then sold at private sale with 
a loss to plaintiff in the whole transaction of $450.00, for which it brought this 
suit against the proprietor of the garage whence the automobile was _ stolen. 
It is, of course, true that the amount claimed represents the loss which plaintiff 
sustained as the insurer of the owner of the stolen automobile, but it does not 
follow that it is the measure of responsibility of the defendant. The subrogee 
of the owner of the automobile can recover no more than the owner could if 
he were the plaintiff. As we have seen, the measure of the damage for which 
the defendant is responsible is the cost of the repairs necessary to restore the 
car to the condition it was before the theft, there being no claim in this suit 
for loss of use of the car. The only amount of damage which has been proven 
is the sum of $54.87, which is itemized in plaintiff’s petition as follows: 

“Adjust automatic clutch 

Adjust and equalize brakes 

Remove all rattles and squeaks 

Adjust valve tappets 

Connect wiring where necessary, furnish and install new light bulbs 
necessary 

1 New gasoline guage 

1 New 16 x 6:25 casing and tube 
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1 New Spare Wheel 

Oil and grease 

Wash, rub and simonize 
Change motor oil 
Towing charge 

A glance at this statement will show that no very serious damage 
done to the automobile since most of the terms, such as adjusting the clutch, 
equalizing the brakes, removal of squeaks and noises, oiling and greasing, 
washing and simonizing the car, changing the oil, may be considered to be 
maintenance rather than repairs. There are no other items of damage proven 
in the case, consequently, recovery must be limited to the sum of $54.87. 

For the reasons assigned the judgment appealed from is annulled, avoided 
and reversed and it is now ordered that there be judgment herein in favor of 
the plaintiff, The Potomac Insurance Company, and against the defendant, 
George Blaise, in the sum of $54.87 with legal interest from judicial demand 
until paid, and for all costs. 

Reversed. 


BURKETT v. GLOBE INDEMNITY CO. No. 33102. 
Supreme Court of Mississippi, Division A. May 23, 1938. 


181 Southern Reporter 316. 
3. THIRD PARTY. 

The Louisiana statute relating to liability insurance policies and authorizing 
right of direct action against insurer creates not only a procedural right, but also 
creates a right of action against insurer in favor of third parties not parties to 
contract, for whose ultimate. benefit insurance may be said to have been procured. 
Act La.No.55 of 1930. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Circuit Court, Harrison County; W. A. ‘White, Judge. 

Action by J. Robert Burkett against the Globe Indemnity Company and another 
for personal injuries sustained in an automobile wreck. From a judgment of 
dismissal, plaintiff appeals. 

Reversed and remanded. 

White & More and J. W. Savage, all of Gulfport, for appellant. 

Leathers, Wallace & Greaves, of Gulfport, for appellee. 

McGowen, Justice. 

Appellant, J. Robert Burkett, sued the Globe Indemnity Company and Packard 
New Orleans, Inc., for damages for personal injuries sustained by him in an auto- 
mobile wreck. A demurrer to the amended declaration was sustained. The 
appellant declined to amend further, the cause was dismissed, and an appeal is 
prosecuted here from that judgment. 

The declaration shows that the Globe Indemnity Company was subject to 
process in the State of Mississippi, but that Packard New Orleans, Inc., was 
not subject thereto. It alleges that appellant is a citizen of Harrison county, 
Miss., and on account of his poverty was unable to go to Louisiana to prosecute 
a suit. Appellant alleges that the Packard New Orleans, Inc., was engaged 
in business in New Orleans, La., in selling and repairing Packard automobiles, 
and that on March 26, 1937, the company repaired the steering apparatus and 
aligned the wheels on an automobile belonging to Clay Reeves and delivered it 
to him telling him that the steering apparatus was in perfect condition. The 
declaration averred that the steering apparatus was not in a reasonably safe 
condition for the reason that the repairman “negligently turned the grease 
cups on said steering arms from their original position in the back of said arms 
to’ the front thereof, and negligently left a steering arm adjustment tool 
attached to a place under said automobile designed for that purpose so that in 
steering said automobile the said steering arm came in contact with the 
grease cups and negligently caused the injuries to plaintiff’; when the steering 
arm came in contact with the grease cups the steering gear became inoperative. 
The amended declaration alleged that Packard New Orleans, Inc., “by leaving said 
steering adjustment tool under said car created a dangerous instrumentality 
not only to persons using said car but persons riding in said car and pedestrians 
alike; that said Packard New Orleans, Inc., through its agents, knowingly, 
wilfully and negligently left said tool under said car and concealed the fact 
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that said tool was under said car from the said Clay Reeves, the owner of the 
said car, and plaintiff avers that the said Clay Reeves, the owner of the said car, did 
not know that said tool was left under said car, and did not know that Packard 
New Orleans, Inc. had created a dangerous instrumentality until after the 
said car had been wrecked on account of the said tool being left under said 
car as hereinabove described.” Appellant further averred that due to the 
tool coming in contact with the grease cups the car became unmanageable while 
he was riding as the guest of Clay Reeves, in Alabama, plunged into a ditch 
and seriously injured him, for which he brought suit. The declaration further 
stated that Packard New Orleans, Inc., had in force at the time of the accident, 
and at the time of the repair of the automobile, a policy of insurance in the 
sum of $100,000, indemnifying the insured against injuries sustained by persons 
on account of the negligence of its employes, and that the said Globe Indem- 
nity Company, the insurer, was liable directly in an action for damages sustained 
by appellant as alleged. This liability was asserted to be created in appellant’s 
favor by Act No. 55, Louisiana Laws of 1930, which is as follows: 

“Section 1. That, after the passage of this act, it shall be illegal for any 
company to issue any policy against liability unless it contains a provision to the 
effect that the insolvency or bankruptcy of the assured shall not release the com- 
pany from the payment of damages for injury sustained or loss occasioned during 
the life of the policy, and any judgment which may be rendered against the 
assured, for which the insurer is liable, which shall have become executory, shall 
be deemed prima facie evidence of the insolvency of the assured, and an action 
may thereafter be maintained within the terms and limits of the policy by the 
injured person or his or her heirs against the insurer company. Provided further 
that the injured person or his or her heirs, at their option, shall have a right of 
direct action against the insurer company within the terms, and limits of the 
policy, in the parish where the accident or injury occurred, or in the parish where 
the assured has his domicile, and said action may be brought either against the 
insurer company alone or against both the assured and the insurer company, jointly 
and in solido. 

“Provided that nothing contained in this act shall be construed to affect the 
provisions of the policy cofttract if the same are not in violation of the laws of 
this State. 

“It being the intent of this act that any action brought hereunder shall be 
subject to all of the lawful conditions of the policy contract and the defenses 
which could be urged by the insurer to a direct action brought by the insured; 
provided the term and conditions of such policy contract are not in violation of 
the laws of this State.” 

The insurance policy, exhibited with the declaration, disclosed that the insurer 
stipulated in the.policy that it was not to be liable to a third person until liability 
had been established against the insured in the manner set forth therein. 

The demurrer may be considered as presenting two points for decision: (1) 
The declaration shows that Packard New Orleans, Inc., was an independent con- 
tractor employed to reair the car for Clay Reeves, and that having so repaired 
it and delivered the same to the owner, who accepted it, there is no liability of the 
independent contractor to a third person on account of the negligence alleged; (2) 
that Act No. 55, Louisiana Laws of 1930, is remedial and procedural and confers 
no substantive rights upon the plaintiff under the conditions set forth in the 
declaration, and therefore an action thereunder is not cognizable by the courts of 
Mississippi. 

{1] From the statements of the declaration it is to be observed that it charges 
the Packard New Orleans, Inc., with highly culpable negligence and a breach of 
duty to the appellant and others riding in the car or likely to come in contact 
with it as pedestrians. It well-nigh charges the crime of manslaughter. 


The laws of Louisiana as to the substantive rights of appellant are applicable 
here. On the subject of liability for negligence, the applicable portion of article 
2315, Louisiana Civil Code of 1932, is, “every act whatever of man that causes 
damages to another, obliges him by whose fault it happened to repair it.” Article 
2316 provides: “Every person is responsible for the damage he occasions not 
merely by his act, but by his negligence, his imprudence, or his want of skill.” 
Article 2317 provides: “We are responsible, not only for the damage occasioned by 
our own act, but for that which is caused by the act of persons for whom we are 
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answerable, or of the things which we have in our custody.” The above statutes 
are the basis for all actions of negligence in Louisiana. 

In our own state the general rule is found in the case of City of Vicksburg v. 
Holmes, 106 Miss. 234, 63 So. 454, 51 L.R.A.,N.S., 469, where the court held 
that, after a contractor has turned over the work and it has been accepted by the 
proprietor, the contractor incurs no further liability to third parties by reason of 
the condition of the work; but the responsibility, if any, for maintaining or using 
it in a defective condition, is shifted to the proprietor. However, in that case the 
court recognized the generally accepted exception to the rule, which is as fol- 
lows (page 455): “Before the city can be held liable to complainants, it must be 
shown that there was some element of deceit, or concealment of the dangerous 
instrumentality. It is not sufficient to allege negligent construction. It must also 
be alleged that there was a concealment of this dangerous condition when the 
building was turned over to its owners and accepted by them. We think the bill 
of complaint may reasonably be constructed to mean that the negligent construc- 
tion and poor material used in the building was obvious, and that the owner 
accepted the work without demur; and, if this be true, it follows that the owner 
knew of the defect when it accepted the building. It must be shown that the 
owner was unaware of the danger, and it must be shown that the city, or its 
agent, concealed the defective material and workmanship. For a collation of the 
authorities, we cite Thornton v. Dow, 60 Wash. 622, 111 P. 899, 32 L.R.A.(N.S.) 
968, and notes; O’Brien v. American Bridge Co., 110 Minn. 364, 125 N.W. 1012, 
32 L.R.A.(N.S.) 980, 136 Am.St.Rep. 503.” This exception to the general rule 
was also recognized in Pate Auto Co. v. Elevator Co., 142 Miss. 419, 107 So. 552. 

The case of Mahon v. Spence, 11 La.App. 604, 123 So. 349, appears to us to 
fully recognize the same rule that has been approved by our own court, and if 
the independent contractor is a repairman the same rule of law applies to him. 
See 2 Rest.Torts, § 388, comment C. 

The numerous cases cited by the appellee to sustain the demurrer upon this 
ground point toward the general rule about which there is no contention in the 
case at bar.’ For instance, in the case of Gordon v. Bates-Crumley Chevrolet Co., 
La.App., 158 So. 223, the facts are clearly distinguishable from the facts in the 
case at bar. The court in effect stated there that there was no evidence that the 
repairer concealed the facts from the owner of the car. This case made by the 
declaration is not for breach of contract, but is a breach of duty on the part of 
the repairer. 

It may be said that an automobile is not inherently dangerous but the repair 
made on this automobile, and the condition in which it was alleged to have been 
knowingly delivered to the owner, with a concealment from him of such facts, 
rendered the automobile highly dangerous from the moment it was thus delivered 
to all who might come in contact with it while it was in motion, whether as a 
guest riding therein or a pedestrian. See MacPherson v. Buick Motor Co., 217 
N.Y. 382. 111 N.E. 1050, L..R.A.1916F, 696, Ann.Cas.1916C, 440: Hudson v. Moonier, 
8 Cir., 94 F.2d 132. 


On the second ground of the demurrer, we think this case is so clearly 
analogous to the cases of Travelers’ Ins. Co. vy. Inman, 157 Miss. 810, 126 So. 399, 
128 So. 877, and Floyd v. Vicksburg Cooperage Co., 156 Miss. 567, 126 So. 395, 
that we could content ourselves by saying that the case at bar is controlled thereby. 
By clear language Act No. 55, Louisiana Laws of 1930, relieves a party, who is 
injured negligently by the act of the insured within the coverage of the insurance 
policy, of the necessity of bringing an action against the insured, but confers 
upon such injured party the right of action against such insurer without making 
the insured a party thereto. This statute has been construed many times by the 
appellate courts of the state of Louisiana. In the cases of Rambin y. Southern 
Sales Co., La.App., 145 So. 46, the court held that the injured person had the right 
of direct action either against the insurer alone or against both the insured and the 
insurer, and that the insurance company could not insert in the contract terms and 
limits that would contravene the right of the injured party to bring a direct action. 
Also see Rossville Commercial Alcohol Corp. v. Dennis Sheen Transfer Co., 18 
La. 725, 138 So. 183; Bougon v. Volunteers of America, et al., La.App., 151 S$ 
797; Holland v. Owners’ Automobile Ins. Co. of New Orleans, La.App., 

780. 
[2-4] An action for damages to a person is transitory in its nature. 





Auto. } Redler v. Travelers Ins. Co. 869 


55, Louisiana Laws of 1930, is the controlling law of Louisiana invoked here and 
confers more than a procedural right: it creates a right of action against the 
insurer in favor of third parties not a party to the contract, for whose ultimate 
benefit the contract of insurance may be said to have been procured by the insured. 
When a statute of another state confers a right of action that is substantive this 
court will enforce it where it has the machinery with which to do so. In Travelers 
Ins. Co. v. Inman, supra, we permitted a third person to maintain the action on a 
similar statute to the one here under consideration, conferring upon a third party 
the right of direct action against the insurer for the liability of the insured. Like- 
wise, we so held in Floyd v. Vicksburg Cooperage Co., supra. 

[5, 6] But it seems to us that the case is not even attended with difficulty when 
we consider the decision of our court in the case of Chicago, St. L. & N. O. R. R. 
Co. v. Doyle, 60 Miss. 977. There we held that the right of action for the negligent 
death of a person given by a Tennessee statute might be asserted in the Mississippi 
courts, because of the coincidence of that statute with ours, and also because a 
right of action of a transitory nature created by the statute of another state may 
be enforced here if not in conflict with the public policy of this state. See Tennes- 
see Coal, Iron & R. R. Co. v. George, 233 U.S. 354, 34 S.Ct. 587, 58 L.Ed. 997, 
L.R.A.1916D, 685. 

A case in point is Kertson v. Mary Johnson, Adm’x, 185 Minn. 591, 242 N.W. 
329, 85 A.L.R. 1. 

As to the public policy of this state we need only refer to Floyd v. Vicksburg 
Cooperage Co., and Travelers Ins. Co. v. Inman, supra, where that question is set 
at rest. It might be added that our statutes permit a direct action against the 
surety company which makes the bond of a contractor by direct suit against such 
surety company upon default, without the necessity of first procuring a judgment 
against the principal of the bond. ‘Nor can we lend ear to the argument of counsel 
that the statute is local because the venue in that state is set forth by the statute. 
In the light of our decisions and what we consider to be the weight of authority, 
which we have followed in the three cases relied on, we cannot close the doors 
of our courts to one of our own citizens. 

The demurrer in this case should have been overruled. 

Reversed and remanded. 


_ REDLER v. TRAVELERS INS. CO. No. 34923. 
Supreme Court of Missouri, Division No. 1. April 1, 1938. 
Motion for Rehearing Overruled May 26, 1938. 
117 Southwestern Reporter (2d) 241. 
4, COLLISION. 

In garnishment proceeding to require insurer to pay to plaintiff amount of 
judgment recovered for personal injuries sustained in automobile accident, judg- 
ment debtor’s inconsistent statements that insured was driving automobile at time 
of accident and that debtor himself was driving did not show mere technical viola- 
tion of co-operation clause of liability policy not prejudicial to insurer’s rights, 
but statements were a good defense showing active collusion to defraud insurer. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from St. Louis Circuit Court: Arthur H. Bader, Judge. 

Garnishment proceeding by Marion Redler to require the Travelers Insurance 
Company, as garnishee, to pay the full amount of a judgment obtained by plaintiff 
against Emanuel Redler for personal injuries sustained in an automobile accident. 
From a judgment discharging the garnishee, plaintiff appeals, and the garnislice 
moves to dismiss the appeal. 

Motion sustained and appeal dismissed. 

J. M. Feigenbaum and Jos. D. Feigenbaum, both of St. Louis, for appellant. 

Jones, Hocker, Gladney & Grand, of St. Louis, for respondent. 

Hyper, Commissioner. 

This case, recently reassigned to the writer, is a garnishment proceeding to 
require the Travelers’ Insurance Company, as garnishee, to pay to appellant the 
full amount of a judgment (which with interest was more than $7,500) obtained 
by her against Emanuel Redler for personal injuries sustained in an automobile 
accident. Garnishee’s answer denied indebtedness, and appellant filed a denial of 
garnishee’s answer alleging the issuance of the insurance policy, her version as to 
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how she was injured, and that a judgment was rendered for such injuries, 
Garnishee filed a reply denying liability on the policy. There was a jury trial, 
garnishee had a verdict, and judgment was entered discharging garnishee. This 
appeal was taken from that judgment. 

Appellant (referred to in the pleadings as plaintiff) sought to recover the 
amount of her judgment, through these garnishment proceedings, relying upon the 
facts stated in her denial of garnishee’s answer, to wit: 

“That on or about July 16th, 1926, said garnishee executed and delivered to 
one Nathan Nemirovsky a policy of liability insurance, * * * to indemnify the 
said Nathan Nemirovsky and any other person, * * * legally using the said 
automobile of Nathan Nemirovsky, against loss by reason of liability imposed by 
law for damages because of bodily injuries sustained by any person if caused by 
the maintenance or operation of the said automobile described in said policy, * * * 
for an amount not exceeding ten thousand ($10,000.00) dollars for any one 
person injured, * * * That on the evening of August 11, 1926, plaintiff was riding 
in the said automobile described in policy of insurance hereinabove referred to, 
and while said automobile was being driven by defendant, Emanuel Redler, with 
the consent of Nathan Nemirovsky, plaintiff sustained serious injuries due to the 
carelessness of defendant Emanuel Redler. * * * That on the 15th day of Novem- 
ber, 1926, plaintiff filed suit for damages for said injuriés against defendant 
Emanuel Redler, and that Travelers’ Insurance Company of Connecticut was 
advised of said suit and of the setting of same for trial. That said cause was 
heard by the Circuit Court of the City of St. Louis, * * * and a judgment ren- 
dered * * * in favor of plaintiff and against defendant, Emanuel Redler (for 
$7,500.00). * * * That by reason thereof, under the policy of insurance above 
described, said garnishee, The Travelers’ Insurance Company of Connecticut, 
was at the time of the service of the writ of garnishment, and has since been, 
indebted to defendant, Emanuel Redler, in the sum of $7,500.00, with interest and 
costs.” 

Garnishee’s reply admitted that the policy was issued to Nathan Nemirovsky 
and that appellant had a judgment against Emanuel Redler for her injuries, and 
denied all other allegations. It affirmatively alleged that appellant was the wife of 
Emanuel Redler (married after judgment); that “at the time the plaintiff sus- 
tained the injuries complained of in this action the automobile in which she was 
riding at the time was being operated by Nathan Nemirovsky, and not by the 
defendant, Emanuel Redler”; and that “if said policy, by its terms, covers the said 
Emanuel Redler, then the garnishee alleges the defendant, Emanuel Redler, failed, 
declined and refused to cooperate with the garnishee as required by the terms of 
said policy in this, that following said accident as aforesaid the said Emanuel 
Redler, as required by the terms of said policy, notified and informed the garnishee 
and gave garnishee a written statement to the effect that at the time plaintiff sus- 
tained said injuries said Nathan Nemirovsky was operating and driving said 
automobile; * * * thereafter * * * Emanuel Redler verbally informed and advised 
the garnishee that his previous statement that the said Nathan Nemirovsky was 
driving said car was false and untrue, and that he, the said Emanuel Redler, and 
not said Nathan Nemirovsky, was driving the said car at the time plaintiff sus- 
tained said injuries, * * * but * * * declined and refused to furnish garnishee with 
a written statement * * * and by reason of the conflicting statements so made to 
garnishee by the said Emanuel Redler concerning said accident and the circum- 
stances thereof as aforesaid, the garnishee declined and refused to defend this 
action on defendant’s behalf, and notified and informed the said Emanuel Redler 
that it would recognize no liability under said policy.” 

Garnishee’s reply then further stated: 


“That the judgment herein was procured by fraud and collusion between the 
plaintiff and the defendant herein in this, that the plaintiff and defendant, although 
knowing that said Nathan Nemirovsky was driving said automobile at the time of 
said accident, and that the said Nathan Nemirovsky having been killed in said 
accident, no recovery could be had by plaintiff against the estate of said Nathan 
Nemirovsky, agreed between themselves, for the purpose of cheating and defraud- 
ing the garnishee, to substitute the said Emanuel Redler for the said Nathan 
Nemirovsky as the driver of said automobile at the time of said accident; * * * 
that in accordance with said fraudulent agreement and understanding, for the pur- 
pose of cheating and defrauding the garnishee herein, plaintiff filed this action 
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against the defendant, in which the plaintiff falsely and fraudulently alleged that 
the defendant, Emanuel Redler, was driving said automobile at the time of said 
accident; that the defendant, Emanuel Redler, well knowing that said allegations 
were false and untrue, and that the said Nathan Nemirovsky, and not the defend- 
ant, was driving the said automobile at the time of said accident, did not refute 
or contest the allegations of the plaintiff as aforesaid at the trial of said action, 
but, in pursuance of said fraudulent agreement and understanding as aforesaid, 
permitted and allowed judgment to be taken against him by default in his action, 
* * * to enforce the collection of the judgment rendered against him in this action 
against the garnishee under said policy.’ 

Appellant assigns as error the refusal of her requested instruction in the 
nature of a demurrer to the evidence at the close of the case. Appellant con- 
tends that garnishee’s evidence was insufficient to make any jury issue and 
constituted no defense to her garnishment. Appellant also assigns as error 
the refusal of an instruction she requested on submission of the case and the 
viving of an instruction authorizing a verdict for garnishee. However, we find 
that the condition of the abstract of the record filed by appellant in this court 
precludes a review on these assignments. 

[1-3] Garnishee has filed a motion to dismiss this appeal because “appel- 
lant’s abstract of the record filed herein is insufficient for a complete and 
proper unde rstanding and determination of the questions presented for decision 
upon this appeal.” In support of this motion, garnishee has filed “an additional 
abstract of so much of the bill of exceptions filed in the court below as is 
necessary to show the insufficiency of appellant’s abstract of the record”; but 
states that “this additional abstract is not a complete abstract of the record 
or a complete abstract of that part of the record omitted by appellant in her 
abstract of the record.” Section 1028, R.S.1929, Mo.St.Ann. § 1028, p. 1310, 
requires “printed abstracts of the entire record.” Our rule 13 provides: “Abstracts 
shall set forth so much of the record as is necessary to a complete understanding of 
all the questions presented for decision. Where there is no controversy as to 
the pleadings or as to deeds or other documentary evidence it shall be sufficient 
to set out the substances of such pleadings or documentary evidence. The 
evidence of witnesses may be in narrative form except when the questions and 
auswers are necessa@y to a complete understanding of the testimony. Pleadings 
and documentary evidence shall be set forth in full when there is any question 
as to the former or as to the admissibility or legal effect of the latter; in all 
other respects the abstract must set forth a copy of so much of the record as 
is necessary to be consulted in the disposition of the assigned errors.” 


In Brand y. Cannon, 118 Mo. 595, 24 S.W. 434, 435, this court said: “When 
a party obtains a judgment of a court of competent jurisdiction in his behalf, 
the presumptions are all in favor of its validity, and the correctness of the 
means by which it was obtained, and the burden is on one who alleges error to 
show it. The law of this state has cast upon the appellant, not the respondent, 
the onus of preparing a printed abstract of the entire record of the cause, which 
he shall serve on his opponent, and filed in this court. * * * If a party, relying 
upon the provision that his opponent, if not satisfied, shall file a_ further 
abstract, can cast the burden on his adversary by filing a wholly insufficient and 
garbled abstract, it can readily be seen that the burden will be on the respondent 
to maintain his judgment, and not on the appellant to reverse it. Moreover, after 
the respondents have successfully prosecuted their suit to a judgment, there is 
no principle of justice that would require them to incur the labor and expense 
of furnishing this court with the information necessary to a proper determina- 
tion of this appeal. * * * It is natural that counsel should differ as to the 
materiality of some things, and for that reason the respondents are permitted 
to supplement the abstract of appellants, but it was never intended that a 
mere perfunctory performance of this duty should cast the expense on the 
respondents.” This court has been liberal in the construction of its rules and 
the statute in order to determine cases on their merits whenever there has been 
a reasonable and substantial compliance with these requirements. It has done 
so, even if the evidence was not properly abstracted, when “the abstract is suf- 
ficiently clear to present the questions raised.” Moberly v. Watson, 340 Mo. 820, 
102 S.W.2d 886, 887. Nevertheless, it has dismissed appeals in recent cases in 
which there was a palpable violation of rule 13. See State ex rel. Consolidated 
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School District v. Cox, 323 Mo. 43, 18 S.W.2d 61; Aulgur v. Strodtman, 329 
Mo. 738, 46 S.W.2d 172, 173; State ex rel. School District of Kansas City v. Lee, 
334 Mo. 513, 66 S.W.2d 521; Werminghaus vy. Eberle, Mo.Sup., 81 S.W.2d 607; 
State ex rel. Robinson v. Wright, Mo.Sup., 85 S.W.2d 561; Payne v. Payne, 338 
Mo. 224, 89 S.W.2d 665; Bank of Kennett v. Tatum, 340 Mo. 198, 100 S.W.2d 475, 

Appellant’s abstract does not set out any of the evidence in questions and 
answers. Neither is it stated in the language of the witnesses as his narrative, but 
it is the narrative of counsel as to what the witnesses said. Such a form might 
be excused, but counsel depart from even that kind of narrative form to state 
conclusions as to the meaning of testimony. Examples of such conclusions are, 
as follows (cross-examination of defendant’s witness Harrison): “He never inter- 
viewed plaintiff or attempted to do so, although he had adequate opportunity to 
do so. * * * The witness admitted he had seen said letter in the files of his com- 
pany and that said letter had been received. * * * (Appellant’s testimony in rebut- 
tal) She is positive no statement at all was ever made in her presence.” As to 
this latter testimony, garnishee’s additional abstract shows that it actually was, as 
follows: “Q. Did you hear any such statement made by anybody in your presence 
to the effect that Nemirovsky was driving the car? A. I heard no statement what- 
ever in my presence.” 

Much of the testimony is so abbreviated that its meaning and effect cannot be 
fully comprehended from appellant’s abstract. Examples of this are as follows: 

(Testimony of defendant’s witness O’Donnell as shown by appellant’s abstract) 
“He had told Mr. Shanvet at that time that he felt that since they had previously 
gotten a statement from Redler signed under oath to the effect that Nemirovsky 
had been driving the car, he felt that the cooperation clause of the policy had been 
violated.” (Answer of same witness as shown by additional abstract) “I told Mr. 
Shanvet of this sworn statement by Emanuel Redler, which was taken, I believe, 
within two days after the accident, which occurred on August 11th. I told him of 
this statement, I told him of the evidence before the Coroner, and then I told him 
of the visit by Redler, where Redler had talked to my Mr. Harrison. I told him 
of that verbal conversation with Mr. Redler, that it had been reported to me, and 
that I had directed my assistant, Mr. Harrison, to tell Mr. Redler, and, in turn, Mr. 
Redler had been told, according to Mr. Harrison’s report to me, that since he had 


furnished us in connection with the investigation of the a under the accident 


policy a certain affidavit and he now wanted to say somethin# opposite to what he 
said then, that he should please put it in writing. If he didn’t swear to it he 
should put it in writing, and that was, 1n my opinion, the reason we couldn’t defend 
Mr. Redler in suits brought against him. T told him about conversations with Mr. 
Moelman, who represented these ladies first, and that I didn’t think that the 
cooperation clause of the policy had been met.” 

(Cross-examination of defendant’s witness Lawson as shown by appellant’s 
abstract) “Mr. Redler was the first to get out because he was unwinding the window 
when the witness got to the machine. Nemirovsky’s body was lying across Miss 
Orenstein’s face.” (As shown by additional abstract) “Q. And the first yott recall 
is Mr. Redler leaning out there and trying to unwind the window? A. He was 
trying to unfasten the door, to open the door, but it was wedged and wouldn't 
open. * * * 

“Q. Now, you say that you saw Mr. Nemirovsky after Redler got out, with 
his head slumped somewhere near the steering wheel? A. Yes, sir. 

“Q. And his feet near the brake? A. Yes. 


“Q. Where were the girls? A. The two girls had fallen with their heads 
down, toward the brakes. 

“Q. Was he underneath one of the girls? A. I think Miss Essman, her head 
was down, and then Miss Orenstein, and then Mr. Nemirovsky; it seemed like his 
body was lying across Miss Orenstein’s face.” 

(Testimony of Constable Cheetham as shown by appellant’s abstract) : “Red- 
ler told him, in response to his question regarding how the accident happened, 
that the other boy was driving.” (As shown by — abstract) “Q. What I 
want to know is the statement Redler made to you. A. I said, ‘How did it happen 
you didn’t get hurt?’ He said, ‘The other boy, he was driving, and the wheel hit 
him there, and I was on the outside and I guess the girl saved me, I was sitting 
with a girl on my lap; that’s what saved me, I guess.’ ” 5 

Appellant here contends that she was entitled to a directed verdict. The rule 1s 
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that “in an action at law if appellant seeks a reversal on the ground that there was 
no evidence to support the verdict, or that a demurrer to the evidence should have 
been sustained, all the evidence must be presented.” Aulgur v- Strodtman, supra; 
State ex rel. Guinan v. Jarrott, 183 Mo. 204, 81 S. W. 876. Appellant not only failed 
to present “all the evidence” in a manner which would comply with rule 13, but 
failed to present, in any form whatever, much of the evidence. Some of the omitted 
matters are hereinafter set forth. 

Plaintiff's Exhibit A, a “certified copy of the finding of the Coroner’s jury as 
to the death of Nathan Nemirovsky,” is not in the abstract, nor is there any state- 
ment as to its substance. In a motion to strike garnishee’s additional abstract on the 
ground that it was unnecessary and immaterial (which is overruled), appellant par- 
tially states the substance of this exhibit and says “that it is a conceded fact and 
immaterial.” Of course, that is not a compliance with rule 13. Surely if it was 
conceded, garnishee had the right to have it considered. 

In setting out the cross-examination of appellant the following questions and 
answers are not shown or referred to at all. 

“Q. Did you ever talk to your husband about his making a statement that 
Nemirovsky was driving the car? A. I just had mentioned it to him; I just ask 
him how it comes, but he doesn’t remember. 

“Q. He tells you now he doesn’t remember? A. He says everything is just a 
blue to him. He can’t recall anything that occurred that evening.” 

In the cross-examination of the attorney who filed an answer for Emanuel 
Redler in appellant’s suit against him, appellant’s abstract contained nothing con- 
cerning the following questions and answers: 

“Q. You didn’t appear at the trial at all? A. That’s right. * * * 

“Q. You made no defense at all? A. I did not. * * * 

“Q. And neither you nor Redler cared if they did get a judgment, did you? 
A. That’s right.” 

\ppellant’s abstract shows that “garnishee re-offered in evidence the statement 
marked ‘Defendant’s Exhibit 1.” previously described, and the court admitted it.” 
This statement (Emanuel Redler made it soon after the accident describing in detail 
the events of the evening and stating that Nathan Nemirovsky was the driver of 
the car) is not set out and there is no statement as to the substance thereof. 

Garnishee introduced in evidence the transcript of the testimony of Emanuel 
Redler in a suit brought against him by the other occupant of the automobile who 
survived the accident. Appellant’s abstract does not even mention that there was any 
such evidence in the case. Some of this omitted testimony was, as follows: 

“Q. Were you driving at the time of this accident? A. That I can’t say; I 
don’t remember. 

“O. What is that? A. T say I don’t remember. 

“Q. You don’t know whether you were driving at the time of the accident? A. 
No | dan’t remember 

“CO. You don’t rerrember whether he was driving or whether vou were driving? 
\. I remember the road, ves. 

“CO. You were not intoxicated were vou? <A. No sir: 0 don’t drink. * * * 

“The Court: One minute. (Q.) Who drove that car at the time of the acci- 
dent? A. T can’t answer that question; anything I might say in answer to it might 
incriminate me. 

“CO. How? A. Any answer I gave to that question might incriminate me. 

“O. It might incriminate you? A. Yes, sir.” 


Concerning this latter omission, appellant says: “This was hearsay, not indenti- 
fied by any witness, and shows on its face that it was incompetent, since there was 
no showing that the witness was out of the jurisdiction; * * * it was not material 
to any issues or questions presented for determination on this appeal. It was only 
a repetition of testimony tending to prove the only two ultimate facts which 
respondent tried to prove to escape liability in this case, first, that Redler was not 
the driver of the car involved in the accident; and, second, that he gave garnishee 
a written statement shortly after the accident to the effect that he was not the driver 
of the car.” Certainly it was not for appellant’s counsel to rule on the question of 
admissibility of evidence by leaving it out of their abstract. They must include it 
and argue its admissibility and legal effect to this court. See Colorado Milling & 
Flevator Co. v. Rolla (Wholesale Grocery Co., Mo.App., 102 S.W. 2d 681. All of 
this omitted evidence was competent and material upon the defenses that there was 
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a conspiracy between appellant and her husband to defraud garnishee (all verbal 
statements of Redler admitted had been made in appellant’s presence); that the 
judgment relied upon was procured by fraud and collusion between them; and that 
the co-operation clause of the policy was violated. Certainly the most extreme form 
of non co-operation would be to conspire to defraud garnishee by attempting to 
have a false claim established against it. As to the defense of non co-operation, 
see Finkle v. Western Automobile Ins. Co., 224 Mo.App. 285, 26 S.W.2d &43; 
Nevil v. Wahl, 228 Mo.App. 49, 65 S.W.2d 123; Bauman v. Western & Southern 
Indemnity Co., 230 Mo.App. 835, 77 S.W.2d 496. 

[4] Appellant’s reeset | took the erroneous view that Redler’s conduct in this 
case could not be anything more than mere technical violation of a policy provision 
which would not constitute a defense unless garnishee showed that it was 
prejudiced by failure to comply therewith. Appellant relied upon Cowell v. 
Employers’ Indemnity Corp., 326 Mo. 1103, 34 S!W.2d 705. In that case, the 
insurance company, which withdrew after it had assumed the defense of the 
accident case, offered no evidence in the garnishment proceeding. It contended 
that it was not liable, because (as it pleaded) the original statement of facts 
given to it was false, although it had timely notice of the true facts. Here the 
claim is that the original statement was true and that there was collusion to recover 
on a false version. There was not only no evidence on the issue of non co-operation 
in the Cowell Case, but there was no affirmative defense made, as here, that the 
judgment to establish liability of the insured was procured by fraud and collusion 
between the insured and the person who brought suit against him. Active collusion 
to defraud is no mere technical violation of a policy provision which might not 
prejudice the company’s rights. There is ample authority that it is a good defense. 
Ohio Casualty Co. v. Swan, 8 Cir., 89 F.2d 719; Storer v. Ocean Accident & 
Guarantee Corp., 6 Cir., 80 F.2d 470; Collins’ Executors v. Standard Accident 
Ins. Co., 170 Ky. 27, 185 SJW. 112, Ann.Cas.1917D, 59; Bassi v. Bassi, 165 Minn. 
100, 205 N.W. 947; Rohlf v. Great American Mutual Indemnity Co., 27 Ohio App. 
208, 161 N.E. 232; United States Fidelity & Guaranty Co. v. Pressler, Tex.Civ.App. 
185 $.W. 326; see, also, 31 C.J. 460, § 60; 14 R.C.L. 63, § 21. No doubt counsel’s 
misconception as to the applicable principles of law in part explains the insufficiency 
of appellant’s abstract. 

Appellant’s reply brief states: “While there is much talk of ‘fraud’ and 
‘collusion’ running through respondent’s brief, at places boldly charged and at 
others by innuendo, garnishee cannot point out any facts proven, which, by the 
farthest stretch of the imagination, can warrant any inference of fraud.” Appellant 
will not be heard on such an argument when her abstract fails to bring up so 
much of the evidence of facts and circumstances which did tend to prove fraud 
and collusion. Reference to the evidence we have hereinabove set out and 
discussed, from our examination of the two abstracts filed, shows that there was 
ample evidence to sustain garnishee’s defenses, both of non co-operation and of 
callenton to defraud, so that there could not be any merit in appellant’s assignment 
as to refusing directed verdict. We also note, concerning the error assigned as 
to garnishee’s instructions, that appellant’s instruction submitted the same issue 
which she says was erroneously submitted by garnishee; and from what we have 
said herein it is clear that appellant’s refused instruction was not proper. We sa) 
this parenthetically because as said by Judge Lamm, in Sullivan v. Holbrook, 
211 Mo. 99, 109 S.W. 668, 670, “when a cause in an appellate court rides off on 
a question falling short of the merits, it must needs be a matter of solicitude.” 

Garnishee’s motion to dismiss is sustained and the appeal is dismissed. 

Ferguson and Bradley, CC., concur. 

Per Curiam. 

The foregoing opinion by Hyde, C., is adopted as the opinion of the court. 

All of the Tudges concur, except Hays, J., absent. 


AMBROSE v. INDEMNITY INS. CO. OF NORTH AMERICA. No. 37. 
Court of Errors and Appeals of New Jersey. May 11, 1938. 
199 Atlantic Reporter 47. 
1. ABSOLUTE LIABILITY. 
Automobile liability insurer was not, on ground of alleged breach of war- 
ranty by the insured, exempt from liability to injured person under policy pro- 
viding that insurance should be subject to provisions of any applicable Motor 
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Vehicle Financial Responsibility Act, which may be or become effective while 
policy was in force. Rev.St.1937, 39:6-1 et seq., N.J.St.Annual 1931, § 135—119 
et seq. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 


2. BENEFICIARY. 

The beneficiaries of the Motor Vehicle Financial Responsibility Act and 
pelicy provisions required thereby are those who may be injured in motor vehicle 
accidents. R.S. 1937, 39:6-1 et seq., N.J.St.Annual 1931, § 135—119 et seq. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Syllabus by the Court. 

1. One who is in the class that- may be required by the Commissioner of 
Motor Vehicles to produce proof of financial responsibility pursuant to P.L.1929, 
p. 195, as amended pursuant to P.1.1920, p. 195, as amended by P.L.1931, p. 
334, R.S.1937, 39:6-1 et seq. N.J.St. Annual 1931, § 135—119 et seq., may have 
arranged in advance with an insurance company for a policy conforming to the 
statute; and in such case the insurer cannot escape the responsibility it has 
undertaken even though the Commissioner of Motor Vehicles has not required 
proof of financial responsibility. 

2. The beneficiaries of the statute and of the policy provisions required 
thereby are the public—those who may be injured in motor vehicle accidents; 
and the policy remains valid as to third persons injured in such an accident 
despite assured’s breach of warranty or condition precedent. 

Appeal from Supreme Court. 

Action by Joseph Ambrose against the Indemnity Insurance Company of 
North America to recover the amount of a verdict obtained by the plaintiff 
against one insured by the defendant, and another, for injuries sustained when 
struck by automobile. From a judgment in favor of the defendant, the plaintiff 
appeals. 

Judgment reversed, and venire de novo awarded. 

Edmund A. Hayes, of New Brunswick, for plaintiff-appellant. 

George L. Burton, of South River, and Mark Townsend, Jr., of Jersey City, 
for defendant-respondent. 

DonceEs, Justice. 

This is an appeal from a judgment of nonsuit in a suit by appellant against 
the respondent to recover the amount of a Verdict obtained by plaintiff-appellant 
against his brother, John Ambrose, and another, for injuries sustained by the 
appellant by being struck by an automobile stored in a garage operated by his 
brother, into which automobile Gus Viehweger, an employee of the brother, had 
driven a Reo wrecker belonging to said John Ambrose. ~ 

On June 10, 1936, plaintiff recovered a judgment against John Ambrose and 
Viehweger in the sum of $6,080.85. Execution was issued on said judgment and 
returned unsatisfied. Thereupon, appellant instituted this suit. 

It is beyond question that defendant, on June 30, 1935, issued to John 
Ambrose a policy of insurance to pay any loss, not exceeding $10,000, for bodily 
injuries or death of one person, by reason of liability imposed by law upon the 
assured arising out of injuries to such person resulting from the operation of 
the wrecker here involved. 

The defendant denied liability on the ground that the assured had breached 
certain warranties contained in the policy with respect to the assured’s business 
or occupation. Appellant asserts in his amended reply that there were no 
breaches of warranty. It was upon this ground that the judgment of nonsuit 
was entered, 

We do not deem it necessary to pass upon this question, for the reason that 
we conclude that the insurer is precluded from raising this defense by the terms 
of the Motor Vehicle Financial Responsibility Law, P.1.1929, c. 116, p. 195, as 
amended and supplemented by P.L.1931, c. 169, p. 334, R.S.1937, 39:6-1 et seq., 
N.J.St.Annual 1931, § 135—119 et seq. 

The policy in question provided that the insurance afforded by the policy 
should be “subject to the provisions of any applicable Motor Vehicle Financial 
Responsibility Act * * * which may be or become effective while this Policy is 
in force to the extent of the coverage. * * *” : 

Plaintiff contended below and argued here that the defense of breach of 
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warranty is not available to defendant because of the provision of the Motor 
Vehicle Financial Responsibility Act. It appears that on February 27, 1930, a 
school bus owned by John Ambrose, operated by one Harold Mulbar, killed 
Blair Clark, a child, in Piscataway township. The proof was uncontradicted 
that Ambrose had never been required by the Commissioner of Motor Vehicles 
to furnish proof of financial responsibility. 

_It has been held by our courts in several decisions that where a policy with 
which such a clause is issued to an assured who has had such an accident as 
would entitle the Commissioner of Motor Vehicles to require proof of financial 
responsibility, the policy is in effect in the same manner and to the same extent 
as if it had been issued in pursuance of the demand of the commissioner. In 
Continental Casualty Co. v. Lanzisero, 119 N.J.Eq. 166, 181 A. 170, this court 
affirmed a decree of the Court of Chancery upon the opinion of Vice Chancellor 
Fielder, wherein he said (p. 171): “Lanzisero’s motor truck was concerned in an 
accident resulting in damage, prior to the accident here in question, but com- 
piainant’s policy was not obtained pursuant to a demand by the commissioner 
because of such prior accident. Nevertheless I think that a policy such as 
complainant’s, taken out voluntarily by an owner of a motor vehicle who is 
liable to be called upon for one, comes within the provisions of the act.” 

In Steliga v. Metropolitan Casualty Insurance Company of New York, 
113 N.J.L. 101, 172 A. 793, affirmed 114 N.J.L. 156, 176 A. 331, it was said (page 
794): “It is urged that because the policy was not issued at the demand of the 
commissioner of motor vehicles, it therefore had no legal status. We do not 
agree with this proposition. It is true the act directs that the commissioner 
shall require proof of responsibility in such cases, but it does not make such 
action a condition precedent to the validity of insurance effected in accordance 
with its terms. The insured, being in the class requiring such proof, was not 
obliged to wait until the commissioner should act before complying with the 
terms of the act by establishing through insurance the proof of responsibility 
which the law required. It was likewise optional with the company to assume 
—_ liability, but if it did so it could not escape the responsibility thus under- 
taken. 

Justice Trenchard, speaking for the Supreme Court in Woloshin v. Century 
Indemnity Company, 116 N.J.L. 577, 186 A. 44, 45, said: “The rule is that one 
concerned in a motor vehicle accident, resulting in injury to another person, 
may have arranged in advance with an insurance company for a policy con- 
forming to Pamph.L.1929, p. 195, as amended by Pamph.L.1931, p. 334 [R.S.1937, 
39 :6-1 et seq., N.J.St.Annual 1931, § 135—119 et seq.]; and in such case, as here, 
the insurer cannot escape the responsibility it has undertaken, even though the 
commissioner of motor vehicles has not required proof of financial responsibility.” 

To the same effect is United States Casualty Co. v. Timmerman, 118 N.J.Eq. 
563, 180 A. 629. 


{1, 2] So it seems that the holding of these cases is applicable to the case 
at bar; and so it becomes immaterial whether or not there was a breach of 
warranty in regard to the statement regarding business or occupation. As was 
said in Woloshin vy. Century Indemnity Company, supra (page 45): “It also 
seems clear that the beneficiaries of the statute and of the policy provisions 
required thereby, are the public—those who may be injured in a motor vehicle 
accident; and the policy remains valid as to third persons injured in such an 
accident, despite assured’s breach of a warranty or condition precedent. U. S. 
Casualty Co, v. Timmerman, 118 N.J.Eq. 563, 180 A. 629. That the policy is not 
to be regarded as void ab initio is plainly indicated by the case last cited wherein 
it was pointed out that a ‘policy which is void ab initio because of a warranty 
or condition precedent provides no protection to the public. ’ ” 

We are of the opinion that upon the proofs in this case, under the cited 
authorities, the learned trial judge erred in directing a nonsuit. The judgment 
under review will be reversed and a venire de novo awarded. 


For reversal: The Chancellor, The Chief Justice, Justices Parker, Case, 
Bodine, and Donges, and Judges Dear, Wells, and Rafferty,—9. 


For reversal not on opinion: Justice Heher—1. 


For affirmance: Justice Perskie and Judges Hetfield, Wolfskeil, and 
Walker—4. 
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KINDERVATER et al. v. MOTORISTS CASUALTY INS. CO. Nos. 12, 13. 
Court of Errors and Appeals of New Jersey. May 11, 1938. 
199 Atlantic Reporter 606. 
1. WARRANTY. 


The covenant of an automobile liability policy, requiring insured not to assume 
liability voluntarily, is in the nature of a promissory warranty and is a condition 
upon which the liability of insurer depends. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2, BREACH OF CONDITION. a ° Pot USL af ots 

An insured’s compliance with provisions of automobile liability policy is a 
condition precedent to recovery upon the policy. 

(For other cases, see Insurance, Dec. Dig. § 309.) 

3. ASSUMPTION OF LIABILITY. de i 

A provision of an automobile liability policy requiring the insured not to 
assume any liability voluntarily, is an essential term of the contract, and its 
breach operates as an avoidance of the insurer’s contractual liability. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

4, CREDITOR. 


Where statute requiring proof of financial responsibility of owner of auto- 
mobile in certain cases was not applicable, rights of judgment creditors of 
insured under automobile liability policy coincided with insured’s rights, the 
judgment creditors’ rights being purely derivative. R.S.1937, 39:6-1 et seq. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

5. ASSUMPTION OF LIABILITY. 


In action by judgment creditor of an insured under automobile liability 
policy, the insurer could interpose any defense it might have against the insured 
arising out of insured’s breach of the condition of liability policy requiring 
insured not to assume any liability voluntarily. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

6. CONTRACT. 


The parties to an insurance contract are free to enter into such engage- 
ments as they choose if not in contravention of statutory inhibitions or public 
policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


7. CONSTRUCTION. ay a heen ae os : : 

Where language of automobile liability policy is unambiguous, construction 
is unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8. CONSTRUCTION. ; i ods 

In construing an automobile liability policy, the judicial function is limited 
to the effectuation of the plainly expressed intention of the parties to the con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

9. COLLUSION. 

The design of the provision, in automobile liability policy, requiring insured 
to co-operate with insurer and not to assume any liability voluntarily, was to 
restrain the insured from voluntary action materially prejudicial to the insurer’s 
contractual rights, especially in exercise of insurer’s exclusive function to defend 
claims made under the policy, as well as to obviate the risk of collusion between 
insured and injured third party. 

(For other cases, see Insurance, Dec. Dig. §§ 514, 514%.) 

10. CO-OPERATION. grit ; 

The provisions of automobile liability policy imposing duty on insured to 
co-operate with insurer, not to assume any liability voluntarily, and not to interfere 
in any negotiations for settlement or legal proceedings, were kindred provisions, 
and violation of any one of the provisions would release insurer from liability 
regardless of actual prejudice ensuing therefrom. 


(For other cases, see Insurance, Dec. Dig. §§ 514, 514%.) 
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11. DETRIMENT. 

An insurer is relieved from liability under automobile liability policy if insured 
violates in a substantial manner policy provision requiring insured not to assume 
any liability voluntarily, without proof of substantial detriment to insurer. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

12. ESTOPPEL. 

The terms of an automobile liability insurance contract as understood by 
person of reasonable intelligence measures the insurer’s obligation, and there can 
be no recovery on the contract in absence of element of estoppel or waiver, where 
insured has breached in matters of substance a reasonable protective provision 
made determinative of liability. 

(For other cases, see Insurance, Dec. Dig. § 309.) 

13. ASSUMPTON OF LIABILITY. 

Where insured under automobile liability policy admitted liability in the 
accident, insurer, under policy provision requiring insured not to assume any liability 
voluntarily, was relieved from liability on the policy to the insured or to his 
creditors who obtained a judgment based on accident, notwithstanding that creditors 
were not parties to insured’s assumption of liability and did not take advantage of 
it in‘assertion of their claims which were ultimately reduced to judgment. 

(For other cases, see Insurance, Dec. Dig. §§ 311[1], 514.) 

Appeal from Supreme Court. 

Actions by Anna Kindervater, by her next friend, Anna Kindervater, and 
Rudolph Kindervater, against Motorist Casualty Insurance Company (also. known 
as the Motor Club Insurance Company), and now known as the Atlantic Casualty 
Insurance Company, for the pecuniary equivalent of personal injuries sustained in 
an automobile collision between defendant’s insured, William Simoni, and another 
automobile. From an adverse judgment the defendant appeals. 

Reversed and remanded, with direction to enter judgment for the defendant. 

Harry Green, of Newark, for appellant. 

Henry H. Eisenberg, of Elizabeth, for respondents. 

HEHER, Justice. 

The Anna Kindervaters, mother and daughter, severally recovered judgment 
against defendant’s assured, ‘William Simoni, for the pecuniary equivalent of per- 
sonal injuries attributable to a highway collision, on July 11, 1931, between the 
latter’s automobile—driven by Simoni and occupied by the Kindervaters as his 
“invitees”—and two like vehicles operated by David Doyle and Moe Brodsky; 
and Rudolph Kindervater, the husband and father, was likewise awarded his con- 
sequential. damages. The parties waived trial by jury, and submitted the cause 
on a stipulation of facts. 

Some two weeks after the mishap, Simoni, at the instance of a member ot 
the Brodsky family, made the following written acknowledgment of responsibility 
for the collision: “William Simoni do admit colliding, damaging and injuring the 
occupants in automobile operated by Moe Brodsky on the highway to the Victory 
bridge named Scott Avenue, namely an Oldsmobile coach and my car, a Chevrolet 
coupe. * * * IT admit liability in the above mentioned accident.” And the decisive 
question is whether he thereby breached—so as to forfeit the benefit of the stipu- 
lated indemnity-—-the provision of his liability policy commanding him to render 
to the defendant insurer “all co-operation within his power,” and not to “volun- 
tarily assume any liability, settle any claim or incur any expense, except at his 
own cost, or interfere in any negotiations for settlement or legal proceedings without 
the consent of the Company previously given in writing.” We resolve the inquiry 
in the affirmative. 

[1-3] This covenant is in the nature of a promissory warranty—a condition 
upon which the liability of the insurer to render indemnity depends. The insurer's 
obligation is expressly conditioned upon “compliance with the provisions” set out 
in the policy. hat is a condition precedent to recovery upon the policy. This 
particular provision is obviously an essential term of the contract; and its breach 
operates as an avoidance of the insurer’s contractual liability. Hudson Casualty 
Insurance Co. v. Garfinkel, 111 N.J.Eq. 70, 161 A. 195; Coleman v. New Amsterdam 
Casualty Co., 247 N.Y. 271, 160 N.E. 367, 72 A.L.R. 1143: American Automobile 
Ins. Co. v. Fidelity & Casualty Co. of N. Y., 159 Md. 631, 152 A. 523. 





Auto. ] Kindervater et al. v. Motorists Casualty Ins. Co. 879 


[4, 5] Concededly, the provisions of chapter 116 of the Laws of 1929, Pamph.L. 
p. 195, R.S.1937, 39:6-1 et seq., in effect when the policy was issued, are not 
applicable; and in such circumstances the rights of these judgment creditors under 
the policy coincide with those of the assured. Their rights are purely derivative- 
They stand in the shoes of the assured; and such defense as the insurer is at liberty 
to interpose against the assured, arising out of a breach of this condition, is likewise 
available against them. Hutt v. Travelers’ Insurance Co., 110 N.J.L. 57, 164 A. 
12; Hudson Casualty Insurance Co. v. Garfinkel, supra. 

Thus we are brought to a consideration of the question of whether the assured’s 
admission of “liability” for the collision served to absolve the insurer from its 
contractual obligation to make indemnity for such liability to respond in damages 
as the law imposed upon the assured. ‘This court answered that inquiry in the 
affirmative as regards the claim of George Brodsky, the owner of the vehicle driven 
by Moe Brodsky. Brodsky v. Motorists Casualty Insurance Co., 112 N.J.L. 211, 
1/0 A. 243, affirmed 114 N.J.L. 154, 176 A. 143. But the learned trial judge read 
the policy condition in question as providing “a forfeiture by the assured of all 
his rights against the insurer under the policy” only “as to that liability for 
which he has assumed responsibility.” Distinguishing the two cases, he found that 
the assured “was undoubtedly remiss in the performance of his obligations under 
the policy with respect to the Brodsky claim,” while he “was not remiss in his 
obligations to the insurer so far as these plaintiffs are concerned.” In so ruling, 
he fell into error. : 

[6-8] The parties to a contract of insurance are free to enter into such engage- 
ments as they choose, if not in contravention of statutory inhibitions or public 
policy. Where the language employed to express the common intention is clear 
and unambiguous, giving to the words their ordinary significance and taking into 
consideration the general design and purpose, there is no occasion for the applica- 
tion of the canons of construction. As in the case of other contracts, the judicial 
function is limited to the effectuation of the plainly expressed intention of the parties 
to the contract. 

[9, 10] The design of the provision in question was not only to obviate the 
risk of a covinous or collusive combination between the assured and the injured 
third party, but also to restrain the assured from voluntary action materially 
prejudicial to the insurer’s contractual rights, especially in the exercise of its 
exclusive function to defend claims made under the policy. The assured is enjoined 
against the voluntary assumption of “any liability.” This is a necessary corollary 
of the stipulations reserving to the insurer the exclusive direction and control 
of the defense of claims so made. The obligation thus imposed is as peremptory 
as the duty of cooperation laid upon him by the immediately preceding clause 
and of noninterference in “any negotiations for settlkement or legal proceedings” 
prescribed by the next succeeding provision. They are kindred provisions contrived 
to achieve the same general objective. A violation of either relieves the insurer 
from policy liability, regardless of whether actual prejudice ensues therefrom. 
Coleman v. New Amsterdam Casualty Co., supra. 

[11] An interpretation that would require a demonstration of substantial 
detriment to the insurer, as the result of the breach of such a condition would 
seriously impair its practical efficacy. It suffices if the condition has been breached 
in a material or essential particular. In Fidelity & C. Co. v. Marchand, 1924, 
S.C.R. 86, 13 B.R.C. 1135, 1924, 4 D.L.R. 157, there was a voluntary payment by 
the assured of a judgment recovered against him before the time for appeal had 
expired, and while the insurer was considering the advisability of appealing: and 
it was held to he a “settlement” of the claim upon which the judgment was based 
within the meaning of a condition similarly phrased. In applying what we conceive 
to he the correct principle, Duff, J., said: “Such conditions would be robbed of 
nearly all practical value if, in applying them, the question of the validity of the 
professed claim must be investigated. For the purpose of protecting the company 
against collusion in relation to fabricated or unfounded claims, it is necessary 
that the conditions should exclude the possibility of such conduct in connection 
with any claim of any character.” 

[12] The insurer’s liability was in clear and unmistakable language made 
contingent upon the fulfilment of the specified conditions. And the assured has 
no just cause for complaint if he be held to the substantial performance of duties 
thus freely undertaken. They are of the very essence of the contract. It is not 
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of the judicial function to emasculate a material provision solemnly and under- 
standingly incorporated in the contract by the parties, and within their competency, 
The terms of the contract, as understood by a person of reasonable intelligence, 
measure the insurer's obligation; and there can be no recovery, in the absence 
of the elements of estoppel or waiver, where the assured has breached in matters 
of substance a reasonable protective provision made the determinative of liability. 
This regulation of the assured’s conduct is essentially reasonable. ‘Without these 
protective provisions, the insurer would be at the mercy of dishonest and culpably 
indifferent policy holders, for thereby it would run the risk of impoverishment to 
the detriment of honest claimants. Neither the public nor private interest is served 
by laxity in this regard. 

It may be suggested that such provisions, so construed, lend themselves to 
collusion between the insurer and the assured for the frustration of the statutory 
policy of a direct action by the injured third party where the assured is insolvent 
or bankrupt, but this is not a sufficient reason to deprive the honest insurer of 
reasonable protection against the dishonest policy holder or one culpably disregardful 
of his contractual obligations. 

{13] That the claimant was not a party to the assured’s assumption of liability, 
and did not take advantage of it in the assertion of the claim ultimately reduced 
to judgment, are wholly irrelevant matters. Such a distinction is plainly illusory; 
it has no substantial basis in the contract. As pointed out, the test is whether 
the assured could have recovery in a direct action against the insurer. The rights 
of the Kindervaters rise no higher than his. And the particular liability is not 
severable under the circumstances here presented. There was an unqualified and 
all-embracive assumption of liability owing from the collision. The assured 
assumed full responsibility for the consequences of the “accident.” The fact that 
he was at the moment dealing with a member of the Brodsky family did not serve 
to confine the results of the breach to the claims made: by the Brodskys. Such 
an interpretation would do violence to the reasonable intendment of the language 
employed to express the common intention and the purpose plainly designed to 
be served. The admission thus made was obviously introducible in evidence in 
the action instituted against the assured by the Kindervaters, although not made 
to them or with special reference to their claims. In so assaying his own conduct, 
and that of the other parties concerned, involving as it did also their legal rela- 
tions, rights and duties, the assured ran counter to the plain letter and spirit of 
the contract. In thus formally and solemnly admitting “liability” for the “acc- 
ident,” he necessarily assumed liability for the resultant damages, and so relieved 
the insurer of its undertaking to render indemnity. This is quite different from a 
mere admission of conduct classable as negligent, not in itself constituting an 
assumption of liability. Moreover, as heretofore noted, an assumption of any 
liability is violative of this particular condition. 

The Brodsky Case, supra, is analogous. The same conditions obtained there. 
The plaintiff was just as much a stranger. to the admission or assumption of 
liability as the Kindervaters. Nor was any use made of the writing, or its 
contents, in the trial of the action against the assured. 


And it does not matter whether the phrase “except at its own costs” be held 
to qualify the whole clause or merely the immediately preceding provision relating 
to the settlement of a claim or the incurring of expense. 


. : sage ee A breach operates as an 
avoidance of the insurer’s liability. 


[14] It suffices to add that, as pointed out by the trial judge, the holding of 
this court on the prior presentation of the cause is not to the contrary. 117 N.J.L. 
131, 187 A. 362. The question there decided was the propriety of the nonsuit 
on the ground that “the sheriff’s return te the writ of execution did not show 
insolvency or bankruptcy of Simoni”; and it was held that an unsatisfied final 
judgment sufficed to sustain a right of action under the policy by the injured third 
party. The insurer was not called upon for a defense, and the question now mooted 
was not raised on the record. The significance of the opinion on this point is that 
in such circumstances the court could not determine the question. It is, of course, 
to be read in relation to the facts of that case and the question actually determined 

The judgment is accordingly reversed; and, the facts having been stipulated, 


the cause is remanded with direction to enter judgment for defendant. 
In No. 12: 
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For aftirmance: The Chancellor, the Chief Justice, Justice Perskie, and Judges 
Dear and Wolfskeil—5. 

For reversal: Justices Parker, Case, Bodine, Donges, and Heher, and Judges 
Hetfield, Wells, Rafferty, and Walker—9 
In No. 13: 

For affirmance: Justices Parker, Case, Bodine, Donges, and Heher, and Judges 
Hetfield, Wells, Rafferty, and Walker—9. 

For reversal: The Chancellor, the Chief Justice, Justice Perskie, and Judges 
Dear and Wolfskeil—5. 


BRODSKY et al. v. MOTORISTS CASUALTY INS. CO. No. 2. 
Court of Errors and Appeals of New Jersey. May 11,, 1938. 

Appeal from Supreme Court. 

Kraemer, Siegler & Siegler, of Newark (Irving Siegler, of Newark, of 
counsel), for appellants. 

Harry Green, of Newark, for respondent. 

Per Curiam. 

The opinion of this court in Kindervater v. Motorists Casualty Insurance 
Co., 120 N.J.L., , 99 A. 606, leads to an affirmance of the judgment -under 
review; and it is accordingly affirmed. 

For affirmance: The Chancellor, The Chief Justice, Justices Parker, Case, 
Bodine, Donges, Heher, Perskie, and Porter and Judges Hetfield, Dear, Wells, 
Wolfskeil, Rafferty, and Walker—15. 

For reversal: None. 


STATE ex rel. BONEY, Insurance Commissioner v. CENTRAL MUT. INS. 
CO. OF CHICAGO. No. 457. 
Supreme Court of North Carolina. May 4, 1938. 
196 Southeastern Reporter 837. 
1. INDEMNITY. 


A policy of liability insurance is either a contract of insurance against 
liability for loss or damage and properly called a “liability contract,” or a con- 
tract of insurance against loss or damage and called an “indemnity contract.’ 

(For other cases, see Insurance, Dec. Dig. § 512.) 

2. INTENT. 

Whether insurance contract is “liability contract” or “indemnity contract” 
depends upon the intention of the parties as evidenced by the phraseology of 
the agreement in the policy. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

3. NOTICE OF ACCIDENT 

A policy of liability insurance providing that insured must immediately 
notify insurer of accident or injury, that insurer will defend actions growing 
out of injuries in the name of insured, and that insured must not settle any 
claim or incur any expense without consent of insurer, is a “liability contract” 
and not merely an “indemnity contract.’ 

(For other cases, see Insurance, Dec. Dig. § 514.) 

4. NOTICE OF ACCIDENT 

\ policy insuring against loss from liability for damages caused by opera- 
tion of truck and providing that insured would notify insurer of accident within 
five days, that insurer would defend all actions against insured, and that insured 
would not settle any claims or incur any expense without insurer’s consent, 
was a “liability contract” and not merely an “indemnity contract,” and hence 
insured against whom a judgment had been obtained could file a claim against 
receiver of special fund deposited with state treasurer by insurer which had 
become insolvent, without first paying the judgment. C.S. § 6445. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Superior Court, Wake County; G. V. Cooper, Special Judge. 

Action by the State of North Carolina, on the relation of Dan C. Boney, 
Insurance Commissioner, against the Central Mutual Insurance Company of 
Chicago, for appointment of a receiver to administer the special fund deposited 
by the Central Mutual Insurance Company of Chicago with the State Treasurer 
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for the payment of the obligation of the insurance company to citizens or 
residents of North Carolina. Paul F. Smith was appointed receiver. The 
surlington Trucking Company filed a claim with the receiver. From a 
judgment disallowing the claim, the Burlington Trucking Company appeals. 

Reversed. 

The action was instituted under C. S. § 6445 by the Insurance Commissioner 
for the purpose of having a receiver appointed to administer the special fund 
deposited by the Central Mutual Insurance Company of Chicago (an IIlinois 
corporation, now insolvent) with the State Treasurer for the payment of the 
obligation of said insurance company to citizens or residents of this state. Paul 
F. Smith was duly appointed and qualified receiver. Thereafter, the Burlington 
Trucking Company, a North Carolina corporation, a policyholder, filed a claim 
with said receiver on account of a judgment rendered against said trucking 
company for liability covered by the liability insurance policy of defendant 
irisuranece company. This claim was disallowed by the receiver on the ground 
that the claimant had not paid the judgment upon which the claim was based. 
Upon appeal to the superior court, it was adjudged that claimant was entitled 
only to prove its claim for the actual amount paid upon said judgment, with 
provision permitting payment of the judgment by installments, the claim to be 
allowed for the amount of payments actually made within the limits of the 
policy. Claimant appealed to the Supreme Court. 

Thereafter, it appearing that the claimant, Burlington Trucking Company, 
had been placed in receivership, the receiver of the trucking company was, by 
order, empowered to prosecute the claim on its behalf. 

J. M. Broughton, of Raleigh, Thos. C. Carter, of Burlington, and Wm. H. 
Yarborough, Jr., of Raleigh, for appellant Burlington Trucking Co. 

A. L. Purrington, Jr., of Raleigh, for appellee receiver of Central Mut. 
Ins. Co. of Chicago. 

Devin, Justice. 

The question presented for decision by this appeal arose upon the following 
facts: 

The Central Mutual Insurance Company of Chicago (hereinafter called the 
insurance company) issued its policy of insurance to the Burlington Trucking 
Company insuring it “against loss from liability imposed by law upon assured 
for damages on account of bodily injuries, including death resulting therefrom, 
* * * caused by or through the ownership, maintenance or operation of any auto- 
mobile described in the schedule.” The policy required the assured to give within 
five days written notice of any accident, claim, or suit resulting, to forward process 
to the company, and when requested, to aid in securing evidence and attendance of 
witnesses. The policy contained the further provision that: “The (Insurance) Com- 
pany will investigate all accidents and claims covered hereunder, and defend in 
the name and on behalf of the assured all suits thereon, and will pav * * * the 
expenses incurred by it in such investigation and defense, but the company 
reserves the right to settle any such claim or suit. The assured shall not 
voluntarily assume any liability nor interfere in any negotiations or legal pro- 
ceedings conducted by the company on account of any claim, nor, except at 
his own cost, settle any claim, nor incur any other expense without the written 
consent of the Company previously given.” 

During the life of this policy the automobile of the trucking company was 
involved in an accident resulting in the death of Sarah Colston Barry in the 
state of Virginia. In a suit for damages therefor prosecuted by R. P. Barry. 
Jr., administrator, in the District Court of the United States for the Western 
District of Virginia, judgment was rendered December 5, 1936, against the 
trucking company for $4,000. This suit was defended from the beginning and 
throughout by the insurance company. Following the appointment of the 
receiver for the insurance company, claim under the policy was filed by the 
trucking company for $4,000, with certified copy of the judgment attached. 
The trucking company had paid $700 on the judgment. The receiver rejected 
the claim for the remainder of the judgment for the reason that the insured 
had not paid it. A similar ruling of the superior court, on appeal, was based 
upon the same ground. 

Does the policy of insurance in suit constitute a contract of insurance against 
liability for damages, or only a contract of indemnity against actual loss in the 





Aut 


sens¢ 
polic 


cont! 
a lia 
is t 
depe 
the 
imm 
wou 
that 
cons 
liabi 
36 | 


one 
in . 
witl 
to 

him 
con 
tha’ 
any 
the 
hin 


fro 


Auto. | State ex rel.. Boney, Insurance Commissioner v. 883 
Central Mut. Ins. Co. of Chicago 


sense of money paid? As a condition precedent to the right to recover on the 
policy, must the assured have paid the judgment? J 

{1-3} It has been well said that a policy of liability insurance is either a 
contract of insurance against liability for loss or damage and is properly called 
a liability contract, or it is a contract of insurance against loss or damage, and 
is thus called an indemnity contract. Whether it is the one or the other 
depends upon the intention of the parties as evinced by the phraseology of 
the agreement in the policy. “Where the policy provides that insured shall 
immediately notify the company in case of accident or injury, that the company 
would defend actions growing out of injuries, in the name of the insured, and 
that insured should not settle any claim or incur any expense without the 
consent of the company, it is generally held to be a policy of indemnity against 
liability for damages, and is not merely a contract of indemnity against damages.” 
36 C.J. 1057, 1058; 14 R.C.L. 1321. 

In Slavins v. Ins. Co., 9 Cir., 27 F.2d 859, 861, construing a policy like the 
one in the instant case, after citing with approval the statement of the law found 
in 36 C.J. 1057, 1058, quoted above, the court said: “The case at bar comes 
within the definition so quoted. While it expresses the obligation of the company 
to indemnify the assured against ‘loss from the liability imposed by law’ upon 
him for damages on account of bodily injuries accidentally sustained, it also 
contains the condition that the insured shall notify the company of the accident, 
that he shall not voluntarily assume any liability or settle any claim or incur 
any expense on account thereof without the consent of the company, and that 
the company will defend in the name and or. behalf of the assured any suit against 
him to recover damages on account of bodily injuries.” A number of cases 
from different jurisdictions are cited in support of the view expressed by 
the court. 

In Malley v. American Indem. Corp., 297: Pa. 216, 146 A. 571, 572, 81 
\.L.R. 1322, it was said: “There are two types of indemnity insurance, some- 
times called indemnity against liability or ‘liability contracts’ and indemnity 
RXgainst damage or ‘indemnity contracts.’ In the first class, the liability of the 
insured determines the enforceability, in the other the policy is only enforceable 
when the insured has sustained actual loss, as by paying a judgment against him 
coming within the scope of the policy. The class into which particular policies 
fall depends on the intention of the parties as shown by their contract. * * * 
Where the policy, indemnifying insured against loss arising out of legal liability, 
provides that the insured shall immediately notify the company in case of 
injury, and the company will defend all suits growing out of injuries, in the 
name of insured, and insured will not settle any claim without consent of the 
company, it is usually held to be a policy of indemnity against liability for 
damages or an indemnity against liability, and is not a mere contract of indem- 
nity against damages.” 

In the leading case of Clark v. Bonsal & Co., 157 N.C. 270, 72 S.E. 954, 
48 L.R.A.N.S., 191, construing a liability insurance contract where the insurance 
was “against loss from the liability imposed by law upon the assured for 
damages,” Hoke, J., states the law in these words: “In construing contracts 
of this character, the courts have generally held that if the indemnity is clearly 
one against loss or damages no action will lie in favor of the insured till some 
damage has been sustained, either by payment of the whole or some part 
of an employee’s claim; but if the stipulation is in effect one indemnifying against 
lability a right of action accrues when the injury occurs, or, in some instances, 
when amount and rightfulness. of the claim has been established by judgment of 
some court having jurisdiction.” 

In the elaboration of his opinion Justice Hoke cites Anoka Lumber Co. 
v. Casualty Co., 63 Minn. 286, 65 N.W. 353, 355, 30 L.R.A. 689, and Sanders v. 
Frankfort Marine, Accident & Plate Glass Ins. Co., 72 N.H. 485, 57 A. 655, 
661, 101 Am.St.Rep. 688, and refers to those cases as follows: “In the Minne- 
sota and New Hampshire cases, supra—and we incline to the opinion that the 
present policy comes within the principle—it was held that the term ‘insured 
against loss from liability arising,’ etc., in the first portion of the policy, was so 
modified by subsequent clauses that it amounted to insurance against liability, 
and the entire amount could be applied to the employer by appropriate process.” 

Examining the opinion in Anoka Lumber Co., v. Casualty Co., supra, we find 
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that court, in holding the insurance contract one of indemnity against liability rea- 
soned as follows: “If the plaintiff is forbidden to settle a claim for an accident of 
this kind, we fail to see how it is imperative upon him [the assured] to pay a 
judgment rendered against him upon such claim, as a condition to his right 
of recovery. The insurance company, by the terms of its own policy, has 
taken into its own hand the whole machinery for settling such claim, and 
will not allow the employer [insured] to do it.” And in Sanders v. Frankfort 
Marine, Accident & Plate Glass Ins. Co., supra, it was held that, since the insurance 
company agreed, in the performance of its contract, to defend the suit and 
to settle with or pay the assured, it plainly provided for the performance of the 
contract of indemnity before the assured has suffered loss in the sense of actual 
payment of damages, and that, “after taking control of the proceedings in a 
suit against the assured, |the insurer] cannot thereafter be discharged except 
by payment of the indemnity to the assured or securing his discharge from the 
m. 


In Hoven v. Steel Co., 93 Wis. 201, 67 N.W. 46, 48, 32 L.R.A. 388, the 
court said: “Again, by one of the conditions, the insurance company assumes 
entire charge and responsibility of the settlement of the loss and of any legal 
proceedings, and for the payment of the costs thereof. There is no way pro- 
vided by which it can be relieved of its liability except by actual payment to 
the employer (assured) of the full amount for which it could in any event 
become liable. * * * The provisions in the body of the policy * * * are incon- 
sistent with any reasonable theory other than that the contract of insurance 
is one of indemnity against liability, and that actual damages is not a condition 
precedent to the maintenance of an action thereon.” 

In Brandon v. Indemnity Co., 132 Kan. 68, 294 P. 881, 83 A.L.R. 673, the 
contract was held one of insurance against liability rather than one of indemnity 
against Joss, citing Fritchie v. Extract Co., 197 Pa. 401, 47 A. 351, and Slavins v. 
Ins. Co., 9 Cir., 27 F.2d 859. In the annotations under this case, reported in 83 
A.L.R. 677, a large number of cases from different jurisdictions are collected in 
support of the statement that by the weight of authority a policy to insure the 
assured against “loss from liability” is one insuring against liability for damages, 
and that loss within the meaning of the insuring clause may be sustained without 


payment having been made, and is sustained by the rendition of a judgment against 
the assured. 


From Indemnity Ins. Co. v. Davis’ Adm’r, 150 Va. 778, 143 S.E. 328, 329, 
we quote: “The company was bound by the terms of the policy to indemnify the 
assured by paying any loss sustained by him ‘by reason of the liability imposed by 
law’ in case of injury to or the death of third persons, and to pay as well the court 
costs in any suit against the assured as also the interest upon any judgment in 
the suit. The policy also contains the usual stipulation that it will defend ‘in the 
name of and on behalf of the assured all claims or suits for such damage for 
which the assured is, or is alleged to be, liable.’ Under such a policy the cause 
of action of the assured is complete, and the assured can recover upon the con- 
tract as soon as the hability of the assured has become fixed and established by a 
judgment against him, even though he has sustained no actual pecuniary loss or 
damage at the time he seeks to recover.” 31 C.J. 438. 

In Kurre v. Indemnity Co., 223 Mo.App. 406, 17 S.W.2d 685, it was held that 
the words “to indemnify the assured against loss by reason of liability imposed 
by law” were properly construed as a contract of insurance against liability, and 
not a mere reimbursement contract. In that case it was conceded that the insured 
had not satisfied the judgment theretofore rendered against it in the action for 
damages for personal injuries. 

In West v. McMillan, 301 Pa. 344, 152 A. 104, 105, it was said: “Where an 
indemnity contract contains provisions by which the absolute control and deter- 
mination of the loss may be taken from the indemnitee by the company’s assum- 
ing entire charge of the defense, the company waives its right to insist on a 
literal enforcement of the indemnity contemplated by the contract, * * * and an 
action may be sustained by an indemnitee when the loss has been determined by 
final judgment. The reason for the above conclusion is that the insurer has vol- 
untarily adopted the insured’s liability. Having safgguarded its own interests by 
ascertaining, through legal channels, that a fair loss has been sustained, by its 
conduct of the trial, it is estopped from denying its own liability and cannot 
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prevent the indemnitee from recovering, though the indemnitee’s liability has not 
been discharged by payment.” 

To the same effect is the holding in Miholevich v. Ins. Co., 261 Mich. 495, 
246 N.W. 202, 203, 86 A.L.R. 633, where the court said: “Under such a policy, 
when judgment was recovered against the insured, the amount thereof became 
due and payable from the insurer to him, ‘and it was the legal duty of the 
[insurance] company to pay it.’” 

In Oehme v. Johnson, 181 Minn. 138, 231 N.W. 817, 818, 81 A.L.R. 1308, where 
the insurance was against “loss from liability imposed by law upon the assured 
for damages as the result of the ownership, maintenance or use of such auto- 
mobile,” it was held: “The policy is a liability policy as distinguished from 
what is sometimes termed an indemnity policy. An obligation to pay follows, 
though the insured has not himself paid the loss in money. The policy does not 
contain a ‘no action’ clause such as is found in some policies.” 

In Murgic v. Casualty Underwriters, 245 Ill App. 361, it was held that, 
where the policy insured against loss from liability imposed by law for damages 
on account of injuries due to the operation of an automobile, it was not incum- 
bent upon the insured to prove payment of the judgment before suit. And in 
Ravenswood Hospital v. Casualty Co., 280 Ill. 103, 117 N.E. 845, where the 
policy insured against loss from liability imposed by law, and liability was 
incurred, it was held that when the court entered judgment against the insured, 
the loss on account of such liability was sustained. 

The reason for the rule, supported by these authorities, that the provision 
in the policy for the exclusive control of the defense is an important factor in 
determining whether the contract is one of insurance against liability or of 
indemnity only, is well stated by Bausman, J., in Davis v. Casualty Co., 89 
Wash. 571, 154 P. 1116, 1147, 155 P. 1035, L.R.A.1916D, 395, 398: “But in taking 
over the defense the insurer assumes a feature of a liability contract, as 
distinguished from an indemnifying contract. * * * When he takes over the 
defense himself, he will not be heard to say that he has not assumed the posi- 
tion of a liability insurer.” By conducting the defense to the exclusion of the 
insured, the insurer waives the right to require prepayment by the insured, 
and on final judgment against the insured, loss has matured. 

In Brucker v. Casualty Co., 326 Mo. 856, 32 S.W.2d 1088, 1091, it was said: 
“It [the insurer] undertook to defend any suit. It could not in accordance with 
that agreement cease that defense when the case was lost. The protection did 
not stop with the conduct of the suit. It can only stop when a judgment entered 
against the assured is satisfied. * * * The assured is not protected against loss 
if he. is solvent and has to pay a judgment before he can recover against the 
insurer. A judgment impairs his credit. It might be sufficient to render him 
insolvent or drive him out of business. His loss is the liability incurred when 
he has judgment rendered against him.” 

The following additional authorities, in support of the ruling in the cases 
above cited, may be noted. Fenton v. Ins. Co., 36 Or. 283, 56 P. 1096, 48 L.R.A. 770; 
Graff v. Auto Ins. Co., 225 Mo.App. 85, 35 S.W.2d 926; Blanton v. Cotton Mills, 
103 Kan. 118, 172 P. 987, L.R.A.1918E, 541; Wehrhahn v. Casualty Co., 221 Mo. 
App. 230, 1 S.W.2d 242; Landaker v. Anderson, 145 Wash. 660, 261 P. 388; 
State ex rel. Indemnity Co. vy. Daues, 321 Mo. 1035, 13 S.W.2d 1059. See, also, 
annotations and notes of cases in 37 A.L.R. 644. 

In Goerss v. Indemnity Co., 223 Mo.App. 316, 3 S.W.2d 272, 275, it was said: 
“It is elementary and well understood that the financial worth of a person is the 
value of his property less what he owes, or, in other words, the value of his 
resources less his liabilities. A loss to a person as understood in business is 
either a decrease in the value of his resources or an increase in his liabilities. 
There ought to be no question that the word ‘loss’ is used in this sense in the 
insuring clause of the policy under review.” 

“Loss from liability’ literally means loss which arises immediately upon 
one becoming liable to another, not loss which arises immediately upon such 
liability being paid or extinguished. ‘Liability’ is defined in Webster’s New 
International Dictionary as ‘that which one is under obligation to pay, or for 
which one is liable.” Maryland Casualty Co. v. Pensend 53 Okl. 515, 157 P. 
106, 108, L..R.A.1916E, 597. 
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“Loss does not have an inflexible meaning, and may consist of many differ- 
ent situations of varying gradations, Voluntary or involuntary separation from 
one’s money is not the only criterion of loss. Any shrinkage in value of estate 
or property may on proper occasion be rightfully so termed.” Malley v. 
American Indemnity Corp., 297 Pa. 216, 146 A. 571, 573, 81 A.L.R. 1322, 

A contrary conclusion, in construing policies of liability insurance, seems to 
have been reached in Transylvania Casualty Ins. Co. v. Williams, 209 Ky. 626, 
273 S.W. 536; London & Lancashire Indemnity Co. v. Cosgriff, 144 Md. 660, 
125 A. 529; U. S. Fidelity & Guaranty Co. v. Williams, 148 Md. 289, 129 A. 660: 
Globe Indemnity Co. v. Martin, 214 Ala. 646, 108 So. 761; Raptis v. Fidelity Co., 
109 W.Va. 602, 156 S.E. 53. See annotations in 83 A.L.R. 677. 

The appellee relies upon Lowe v. Fidelity & Casualty Co., 170 N.C. 445, 87 
S.E. 250, 251. In that case, Brown, J., speaking for the court, used this language: 
“We are of opinion that plaintiff is not entitled to recover the $5,000. The 
contract does not indemnify the assured against liability, but only against actual 
loss. It is admitted that the judgment has not been paid. That being so, the 
plaintiff has suffered no loss and cannot recover.” However, upon examination 
of the original record in that case, we find in the insurance policy upon which 
that action was based this provision: “No action shall be brought against the 
Company under or by reason of this policy, unless it shall be brought by the 
assured * * * for loss that the assured has actually sustained by the assured’s 
payment in money of a final judgment rendered after a trial in a suit against 
the assured for damages on account of negligence of the assured.” Combs v. 
Hunt, 140 Va. 627, 125 S.E. 661, 37 A.L.R. 621; Luger v. Windell, 116 Wash. 375, 
199 P. 760, 37 A.L.R. 641. There is no such provision in the policy issued by 
the insurance company in the case at bar, and hence the opinion in Lowe v. 
Fidelity & Casualty Co., supra, is not controlling or authoritative in the decision 
of the question presented in this case. 

In Black Mountain R. R. v. Accident Corp., 172 N.C. 636, 90 S.E. 763, one 
Ruffin, a railroad contractor, took out indemnity insurance against liability for 
negligent injury to his employees. Judgment was recovered by an employee 
and paid by the railroad. In suit by Ruffin and the railroad against the indem- 
nity company, the defendant’s demurrer was overruled, and the court said: “The 
railroad company suffered the loss. Ruffin * * * is responsible to the railroad 
company for the amount of said loss, and under his indemnity [policy] is 
entitled to be protected in turn by the indemnity company, the defendant.” 

The statement of the general principles governing the construction of 
liability insurance contracts set forth in Clark v. Bonsal & Co., supra, was 
quoted in Hensley v. Furniture Co., 164 N.C. 148, 80 S.E. 154, and Newton v. 
Seeley, 177 N.C. 528, 99 S.E. 347. 

[4] Applying the principles of law, deducible from the authorities cited, to 
the facts in the case at har, we reach the conclusion that when loss from a 
liability within the coverage of the policy, and against which the insurance com- 
pany has contracted to insure and for which it has received compensation, has 
been judicially established, the insurance company can only be discharged by 
payment, the ultimate disposition of the fund by the receiver of the insured 
to be determined by the court. It follows, therefore, that when the claimant 
filed its claim, based upon the insurance company’s admitted policy, together 
with proof of a valid judgment for a liability covered by the policy and within 
the limit contracted, it was error to disallow the claim. 

The judgment of the superior court in this respect must be reversed. 

Seawell, J., took no part in the consideration or decision of this case. 


WITT v. UNIVERSAL AUTOMOBILE INS. CO et al. No. 1981. 
Court of Civil Appeals of Texas. Waco. April 14, 1938 
Rehearing Denied May 19, 1938. 
116 Southeastern Reporter 1095, 
1. CO-OPERATION. . : 
Whether an insured has so far faile to give the co-operation in the defense o! 
an action which is contemplated by the co-operation clause in an automobile liability 
policy as to excuse insurer is ordinarily a question of fact for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 
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2, CO-OPERATION. 

In injured party’s action against insurer under an automobile liability policy 
after recovering a judgment against insured, whether insured had _ breached 
co-operation clause of policy so as to relieve insurer from liability under the policy 
was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. RIGHT TO DEFEND. 

\n insurer under an automobile liability policy obligating it to defend actions 
against insured, impliedly conferirng the right to defend and denying insured the 
right to interfere in defense, could waive right to defend. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

4. WAIVER. 

An insurer’s letter directly and positively requesting insured under an auto- 
mobile liability policy to defend an action for personal injuries was a waiver of 
insurer's right under policy to defend action. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. WAIVER. 

Where insurer under an automobile liability policy waived its right to defend 
an action against insured, the right was lost forever and could not be reclaimed 
without the consent of insured who was thereby caused to obligate himself for 
an attorney’s fee to an attorney retained by him and otherwise change his position. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

6. CO-OPERATION. 

\n insured whohad not breached an automobile liability policy by failing to 
co-operate with insurer in defense of an action against him but was compelled 
to assume defense of an action by insurer’s wrongful withdrawal could refuse to 
allow insurer to re-enter case and take charge of defense. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

\ppeal from District Court, Coryell County: Giles P. Lester, Special Judge. 

\ctino by Minine Lou Witt against the Universal Automobile Insurance Com- 
pany and others for injuries sustained while riding in an automobile, after judg- 
ment against automobile owner for such injuries proved uncollectible. Judgment 
for defendants, and plaintiff appeals. 

Reversed and remanded for new trial. 

Robert W. Brown, of Gatesville, for appellant. 

T. R. Mears, of Gatesville, J. L. Goggans, of Dallas, and McClellan, Lincoln 
& Jones, of Waco, for appellees. 

\LEXANDER, Justice. 

Minnie Lou Witt sustained an injury while riding as a passenger in an auto- 
mobile belonging to D. H. Culberson and driven by Culberson’s daughter. She 
recovered a judgment against Culberson for the sum of $10,000.00, as the result 
of such injuries, and, being unable to collect same from Culberson, she brought 
this suit against the Universal Automobile Insurance Company and sought recovery 
from it on the ground that it had issued to Culberson a policy of insurance protect- 
ing him against such liability. The insurance company defended on the ground 
that Culberson had breached the terms of its policy by failing to cooperate and 
in refusing to allow the insurance company to defend the suit brought by Miss Witt 
against him. At the conclusion of the evidence the court discharged the jury and 
rendered judgment for defendant. The plaintiff appealed. 

On March 6, 1930, Universal Automobile Insurance Company issued a policy 
to D. H. Culberson, whereby it agreed to indemnify him to the extent of $5,000.00 
against loss by reason of liability growing out of the use of his automobile. The 
policy contained the following provisions: 

“In the event that loss from the perils set forth in Item 6 and/or Item 7 
is insured against hereunder, then as respects the peril or perils so insured against 
the limits of the Company’s liability shall be: 

_ “(A) To investigate all accidents covered by Item 6 and/or Item 7 of the 
“Schedule of Coverage’ of this policy and at its expense to employ attorneys to 
represent the Assured in all suits brought thereon, whether groundless or not; and 

“(B) In event a final judgment be rendered against the Assured, to pay the 
same to an amount not exceeding the limits specified herein; and in addition, 

“(C) To pay, irrespective of the limit of liability stated in the Policy, all 
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costs taxed against the Assured in any such defended suit, all expenses incurred 
by the Company, all interest accruing after entry of judgment until the Company 
has paid, tendered or deposited in Court such part of such judgment as does not 
exceed the limit of the Company’s liability thereon, also any expense incurred by 
the Assured for such immediate surgical relief as shall be imperative at time of 
bodily injury. 

“(O) Report of Accidents. Upon the occurrence of any loss or accident 
covered under Section 2 of the Schedule of Perils, and irrespective of whether 
any injury or damage is apparent at the time, the Assured shall give immediate 
written notice to the Company at its office in Dallas, Texas, or to its authorized 
agent, with the fullest information obtainable at the time; if a claim is made on 
account of any such accident the Assured shall give like notice thereof imme- 
diately after such claim is made, with full particulars; if thereafter any suit 
is brought against the Assured to enforce such claim, the Assured shall immediately 
forward to the company or its authorized agent every summons or other process 
as soon as the same shall have been served; whenever requested by the Company, 
the Assured shall aid in effecting settlement, securing information and evidence, 
the attendance of witnesses and in prosecuting appeals, and at all times render 
all possible cooperation and’ assistance; the Assured shall not voluntarily assume 
any liability or interfere in any negotiations for settlement or in any legal proceed- 
ings or incur any expense or settle any claim, except at Assured’s own cost, without 
the written consent of the Company previously given.” 

Other pertinent terms of the policy of insurance are stated more in detail in 
the opinions on the former appeal of this same cause. See Universal Automobile 
Ins. Co. vy. Culberson, Tex.Civ.App., 54 S.W.2d 1061; Id., 126 Tex. 282, % 
S:W.2d 727, 87 S.W.2d 475. 

{1, 2] It was alleged by the insurance company that prior to the trial of the 
suit by Miss Witt against Culberson, the latter breached his contract by refusing 
to cooperate with the insurance company in the defense of the suit. These charges 
were denied by Culberson. It is said that whether or not in any particular instance 
the insured has so far failed to give cooperation in and about the defense of the 
action which is contemplated by the cooperation clause in a policy, such as is here 
under consideration; will ordinarily be a question of fact determinable by the jury. 
Automobile Underwriters’ Ins. Co. v. Long, Tex.Com.App., 63 S.W.2d 356; Blash- 
field, Cyclopedia of Automobile Law and Practice, Permanent Ed., vol. 6, p. 413; 
Metropolitan Casualty Ins. Co. v. Blue, 219 Ala. 37, 121 So. 25; U. S. Fidelity 
& Guaranty Co. v. Snite, 106 Fla. 702, 143 So. 615; Finkle v. Western Automobile 
Ins. Co., 224 Mo.App. 285, 26 S.W.2d 843; Marley v. Bankers’ Indemnity Ins. Co., 
53 R.I. 289, 166 A. 350; 72 A.L.R. 1454, annotations on Co-operation Clauses 
following Coleman v. New Amsterdam Casualty Co., 247 N.Y. 271, 160 N.E. 367; 
Ems vy. Continental Auto Ins. Ass’n, Mo.App., 284 S.W. 824. Without reciting 
the evidence introduced pro and con by the parties on this issue, we think it is 
sufficient to state that there is a direct conflict in the testimony, and, as a con- 
sequence, the evidence merely raises an issue for the jury, and that the court, 
insofar as this issue is concerned, should not have withdrawn the case from the 
jury. 

[3-6] It is further contended by the insurance company that the evidence 
shows as a matter of law that Culberson breached his contract by refusing to 
allow the company to defend the suit as provided in the policy. This issue 
arose in this manner. Miss Witt brought her suit against both Culberson and 
the insurance company. During the pendency of the suit and prior to a trial 
thereof, a dispute arose between Culberson and the attorneys for the insurance 
company in which the latter charged Culberson with failure to cooperate in 
the defense of the suit. After much discussion of the matter, the insurance 
company’s attorneys, on July 24, 1931, wrote Culberson complaining of his 
failure to cooperate and stated, in part, as follows: 

“For the foregoing reasons and because the approaching trial must develop 
inevitably a conflict of interest between you and the company, you are advised 
that the company has decided to withdraw entirely all defenses in your behalf. 
This means that the answer heretofore filed by us in your behalf will be with- 
drawn and you must promptly filed in your own behalf such answer or appearance 
as you care to make in the case. * * * * 

“Under the circumstances the company is compelled to deny and does 
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deny any liability to you or any person under the policy in question.” 

On July 29, 1931, Culberson replied by letter, denying any failure on his 
part to cooperate and concluded as follows: 

“I will employ counsel and cooperate fully with him and in good faith undertake 
to urge every legal defense that I know of or that he suggests, but I shall 
expect you to comply with your contract and pay the expenses of this defense 
as well as pay off any judgment rendered against me if we should lose the suit.” 

On August 1, 1931, the attorneys for the insurance company wrote Culber- 
son, in part, as follows: 

“We have just been advised that plaintiff in the above cause has taken a 
non-suit as to the defendant, Universal Automobile Insurance Company. Since 
the insurance company and you are not now co-defendants, and will not be such 
upon the trial of this case upon its merits, and since, therefore, the matters 
in controversy between you and the insurance company will not be an issue 
before the jury, the Universal Automobile Insurance Company will defend you 
in this case and furnish attorneys at its expense for that purpose. The Uni- 
versal Automobile Insurance Company, however, by so doing does not waive any of 
its rights as against you or any other person under the terms and provisions of its 
policy, but expressly reserves all of such rights. 

“In accordance with the foregoing, the attorneys for the Universal Auto- 
mobile Insurance Company will be present in court for the trial of the case on 
next Monday, August 3rd, nine A. M., prepared to proceed in the defense of 
this case.” 

On the following day Culberson replied in part, as follows: 

“Inasmuch as you advised me plainly and without any reservations that you 
would withdraw from the suit and withdraw all pleadings in my behalf and 
advised me to employ counsel I do not now see how I could permit or that you 
could with becoming propriety ask me to permit you to conduct the defense 
of so grave a matter as this when you plainly show you do not have my interest 
at heart and that you and your company deny all liability under the terms of 
my policy with them. On receiving your letter advising me to employ counsel 
I did so. * * * * Since the plaintiff has taken a non-suit as against the insur- 
ance company, my attorney advises that he will charge me an additional fee 
to undertake the defense of the whole matter and I have agreed to pay the 
additional fee and have arranged for him to conduct the defense and therefore 
you can plainly see why I would not and could not permit you to come in at 
this late hour, after I have thus contracted at your suggestion and permit you 
tu assume the defense. * * * * 

“IT am in good faith going to do the best I can to present the facts in this 
case to the court and see that all my rights are protected, but I feel that by your 
attitude (almost from the beginning of your investigation) has been to drive 
me into some position where you could claim I did not cooperate as your com- 
pany might thereby be relieved, and this attitude coupled with the unequivocal 
expressions in your letter withdrawing from the defense and denial of liability 
evidence to me that you want to breach your contract with me, but I insist on 
all its terms and will hold you liable for any damages I may sustain by reason 
of your breach thereof.” 

When the case came on for trial on August 3, 1931, the attornevs for the 
insurance company were present and offered to defend the suit, either alone 
or in cooperation with the attorney that had been employed by Culberson, but 
Culberson declined to permit them to appear and defend the suit in his behalf. 

Paragraph (A) of the policy quoted above obligates the insurance company 
to defend all actions brought against Culberson for accidents covered by the 
policy and at least impliedly confers on the company the right to defend such 
suits. Subdivision (O) of the policy, as above quoted, denies to the insured 
the right to interfere in any such legal. proceedings. However, the insurance 
company’s right to defend such actions is one that could be waived by it. Dun- 
ham v. Philadelphia Casualty Co., 179 Mo.App. 558, 162 S.W. 728 cited in 
note, 34 A.L.R. 745; Couch, Cyclopedia of Ins. Law, vol 5, § 1175. In fact, the 
latter part of subdivision (O) of the policy contemplates that the insurance 
company may, in writing, authorize the insured to defend such actions. The 
company’s letter of July 24, 1931 was a direct and positive written request by 
it to the insured to take charge of the litigation and defend the suit and 
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constituted a waiver of the company’s right to defend the action. Having thus 
waived its right to defend the suit, such right was lost forever and could not 
be reclaimed or recaptured by the company without the insured’s consent, especially 
in view of the fact that Culberson was thereby caused to obligate himself for an 
attorney's fee and otherwise change his position in reliance thereon. 67 CJ. 
313, § 14; U. S. Fidelity & Guaranty Co. v. Miller, 237 Ky. 43, 34 S.W.2d 
938, 76 ‘A.L.R. 12; Brix v. American Fidelity Co., 171 Mo.App. 518, 153 S.W. 
789; Kiernan v. Dutchess County Mut. Ins. Co., 150 N. Y. 190, 44 N.E. 698; 
Schifferdecker v. Busch, 130 Misc. 625, 225 N.Y.S. 106; Champion Spark Plug 
Co. v. Automobile Sundries Co., 2 Cir., 273 F. 74; Aron v. Rialto Realty 
Co., 100 N.J.Eq. 513, 136 A. 339. See, also, 36 C.J. 1111. Therefore, if Culber- 
son had not previously breached his contract by failing to cooperate, and the 
company wrongfully withdrew from the case, and Culberson was compelled to 
assume the defense thereof, as asserted by him, then he had a right to refuse 
to allow the company to reenter the case and take charge of the defense. 

The insurance company cites and relies on the case of Rollins v. Bay View 
Auto Parts Co., 239 Mass. 414, 132 N.E. 177. The contest in that case over 
the right of the insurance company to reenter the defense after having once 
withdrawn therefrom was between the injured party and the insurance company 
and not between the assured and the insurance company, and consequently that case 
is not in point. Furthermore, in that case there was nothing to show that the 
assured had been put in any worse position by reason of the previous conduct 
of the insurance company in withdrawing from the defense, whereas in the case 
at bar, if the facts asserted by him are true, it appears that Culberson had acted 
on the request of the insurance company and had obligated himself for an 
attorney’s fee and therefore had put himself in a worse position in reliance on 
the previous conduct of the insurance company. 

[7] The insurance company makes the further contention that the judgment 
obtained by Miss Witt against Culberson 1s void because the petition failed to state 
a cause of action. The petition charged, in effect, that the automobile in which 
Miss Witt was riding at the time of her injury belonged to Culberson and was 
used by him and the members of his family, including his daughter, for family 
purposes; that he allowed his daughter to use the car on the occasion in question, 
and that her negligence in operating the car was the cause of Miss Witt’s injuries. 
It was alleged that by reason of these facts, Culberson was liable for the damages 
sustained by Miss Witt. It may be conceded that under the holding of the Supreme 
Court in Trice v. Bridgewater, 125 Tex 75, 81 S.W.2d 63, 100 A.L.R. 1014, 
repudiating the family car doctrine, Culberson was not liable under the facts 
alleged, but it does not result from this that the judgment obtained on such plead- 
ings is void and therefore subject to collateral attack, as is here contended for. 
The petition, although subject to a general demurrer, set forth facts and _ fairly 
presented sufficient elements of a case to challenge the attention of the court. It 
asserted a claim within the jurisdiction of the court, and the court had jurisdiction 
over the parties. The judgment was therefore not absolutely void as to render 
it subject to collateral attack. 25 Tex.Jur. 785, 786: Murchison v. White, 54 Tex. 
78; Moore v. Perry, 13 Tex.Civ.App. 204, 35 S.W. 838: Weems v. Masterson, 80 
Tex. 45, 15 S.W. 590; Taffinder v. Merrell, 95 Tex. 95, 65 S.W. 177, 93 Am.St.Rep. 
814, and other cases cited in footnotes of 25 Tex.Jur. 785, 786. 

From what has been said, it is apparent that we are of the opinion that an 
essential element of fact, that is whether Culberson wrongfully refused to cooperate 
in the defense of the suit, has not been determined by the jury, and, for this 
reason, the judgment of the trial court must be reversed. | ; 

The judgment of the trial court is reversed and the cause is remanded for a 
new trial. 
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CASUALTY 


NEW MASONIC TEMPLE ASS'N v. GLOBE INDEMNITY CO. No. 30185. 
Supreme Court of Nebraska. May 6, 1938. 
279 Northwestern Reporter 475. 
1. CONSTRUCTION. 

In determining whether indemnity against claim on account of injuries 
suffered by workman in course of his employment was within coverage of 
policy indemnifying the insured against loss by reason of accidental bodily 
injuries, policy was required to be construed as an entirety. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. CONSTRUCTION. 

If an insurance policy is so drawn as to require interpretation, and if fairly 
susceptible of two different constructions, that construction more favorable to 
the insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, AMBIGUITY. 

If any uncertainties or ambiguities, which may be solved by either one of 
two reasonable constructions, appear in an insurance policy, the one which is 
more favorable to the insured and which will give life, force, and effect to the 
policy, should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. COVERAGE. 

A policy, which provided in its printed form that it did not cover liability 
voluntarily accepted by the insured under any compensation law, but which 
contained typewritten provisions that it covered accidental bodily injuries to 
persons who might be so injured while on the premises of the insured, without 
regard to their relation with the insured, would be construed to cover injuries 
to workman who was employed by building contractor in construction of 
building for the insured. Comp.St.1929, § 48-101 et seq., as amended: 


(For other cases, see Insurance, Dec. Dig. § 435.) 
Syllabus by the Court. 


_ 1. “When an instrument consists partly of written and partly of printed 
form, the former controls the latter, where the two are inconsistent.” Comp. 
St.1929, § 20-1216. 

2. Typewriting is “writing,” within the contemplation of such statute. 
American Surety Co. v. School District, 117 Neb. 6, 219 N.W. 583; Flower v. 
. — 296, 196 N.W. 139; Petersen v. City of Omaha, 120 Neb. 219, 231 
N.W. 763. 


__ 3, “If an insurance policy is so drawn as to require interpretation, and to be 
fairly susceptible of two different constructions, the one will be adopted that 
is most favorable to the insured. The language employed is that of the insurer 
and it is consistent with both reason and justice that any fair doubt as to the 
neaning of its words should be resolved against it.” Baumgart v. Sovereign 
Camp, W. O. W., 127 Neb. 865, 257 N.W. 269. 

4. “If any uncertainties or ambiguities appear in an insurance policy which 
may be solved by either one of two reasonable constructions, the one that is 
more favorable to the insured and which will give life, force and effect to the 
policy should be adopted.” Morse v. General American Life Ins. Co., 130 Neb. 
37, 263 N.W. 676. 

5. Omaha Bridge & Terminal R. Co. v. Hargadine, 5 Neb., Unof., 418, 98 
N.W. 1071; Hargadine v. Omaha Bridge & Terminal R. Co., 76 Neb. 729, 107 
N.W. 864; Boyd v. Humphreys, 117 Neb. 799, 223 N.W. 658; Matthews v. 
Crancer Co., 117 Neb. 805, 223 N.W. 661; Sloan v. Harrington, 117 Neb. 809, 223 
N.W. 663, distinguished. 

6. “Owner of building, used in conducting owner’s business, who enters 
into contract with contractor for certain repairs to said building, is an ‘employer’ 
within the terms of section 48-116, Comp.St.1929, unless it be shown that the 
contractor was required to procure compensation insurance for protection of 


his employees.” Jones v. Rossbach Coal Co., 130 Neb. 302, 264 N.W. 877. 
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7. Policy in suit construed, and held an indemnity contract providing cover- 
age for the liabilities here in controversy. 

Yeager, District Judge, dissenting. 

Appeal from District Court, Lancaster County; Chappell, Judge. 

Action by the New Masonic Temple Association against the Globe Indem- 
nity Company to recover on a policy of insurance issued to the plaintiff by the 
defendant for indemnification of the plaintiff against loss by reason of acci- 
dental bodily injuries to persons injured on the premises. From a judgment 
in favor of the plaintiff, the defendant appeals. 

Judgment affirmed. 

Hall, Cline & Williams, of Lincoln, for appellant. 

Beghtol, Foe & Rankin, of Lincoln, for appellee. 

Heard before Goss, C. J., Eberly, Day, Paine, Carter, and Messmore, JJ,, 
and Yeager, District Judge. 

EBERLY, Justice. 

This is an action at law to recover upon a policy of insurance issued to 
plaintiff, New Masonic Temple Association, by defendant, Globe Indemnity 
Company. The parties will be referred to herein as in the court below. In 
that court, a jury was waived by the parties, the issues made up by the plead- 
ings, and evidence introduced, at the conclusion of which findings of fact and 
of law were made, and judgment entered in favor of plaintiff and against 
defendant. From the order of the trial court overruling its motion for a new 
trial, defendant appeals. 

The record presents questions of law, none of fact. The issuance of the 
policy in suit in the form established by the evidence is admitted by the plead- 
ings. The payment of the premium is not denied. That the policy was in full 
force and effect at the time the transaction occurred which furnishes the basis 
of this litigation, the pleadings and evidence sustain. It thus appears that on 
or about September 18, 1934, one John Brotzman was in the employ of one 
Christopher A. Nootz as a plasterer and cement worker. Nootz had entered 
into a contract with plaintiff to make certain repairs on a building owned by it, 
a corporation having power to maintain and own the said building. While 
Brotzman was thus employed by Nootz, and in the course of the regular busi- 
ness of making repairs on this building so owned, he sustained personal injuries 
in an accident arising out of and in the course of his employment, occasioned 
by falling from the roof of the building on which he was working. At the time 
of said accident, Christopher A. Nootz, his immediate employer, had failed to 
obtain and have in force any workmen’s compensation insurance to protect 
defendant, and the New Masonic Temple Association likewise had failed to 
require the said Nootz to procure and have in force workmen’s compensation 
insurance, as provided by the Nebraska workmen’s compensation act, Comp. 
St.1929, § 48-101 et seq., as amended, and to otherwise avoid liability under 
that act. As a result of this transaction, and in a proper proceeding had for 
that purpose, a judgment was made and entered in favor of Brotzman, based on 
the injuries thus sustained by him, and against the New Masonic Temple 
Association in the sum of $2,664.34 and costs. The demands upon defendant for 
reimbursement were then refused by it. Thereupon action was instituted by 
plaintiff, resulting as hereinbefore set forth. 

The sole challenge presented by defendant in this court is that the cover- 
age provided for in the policy in suit does not extend to nor cover any liability 
for this accident suffered by Brotzman. 

It may be fairly inferred that, in the negotiations which preceded the 
issuance of the policy in suit, it was discovered that the printed forms of the 
defendant company did not conform to the situation of the insured, nor cover 
the risks for which insurance was then sought, and that a change thereof was 
necessary. Accordingly, the following paragraphs were typewritten on the face 
of the policy, viz.: 

“It is agreed by the Insuring Company that the words ‘not employed by the 
Assured’ appearing in the fourth line of the first paragraph of ‘Insuring Agree- 
ments’ Number One (1) shall be stricken out and become of no force or effect.” 

Also, “The ‘Insuring Agreements, as set out in a contract of insurance 
under General Liability, Policy #GL-856117, as included within paragraphs 
numbered from one (1) to four (4) issued by the Globe Indemnity Company, 
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are hereby declared to include within their definition and the liability assumed 
that the Company agrees to indemnify the assured against loss by reason of 
accidental bodily injuries to persons who may be so injured while upon the 
premises of the assured or the ways adjacent thereto, without regard to the 
relation of the person so injured may bear to the Assured, in so far as it relates 
to the employment, directly or indirectly, of the person so injured.” 

The “Insuring Agreements” as originally set forth in the blank form of 
policy employed by defendant, were as follows: 

“To pay to the persons entitled thereto any sums imposed by law upon the 
Insured as damages on account of bodily injuries, including death at any time 
resulting therefrom, accidentally suffered or alleged to have been so suffered 
from any cause whatsoever during the policy period defined in Statement No. 6, 
by any person or persons not employed by the Insured, or by any employee of the 
Insured if such injuries do not arise directly or indirectly out of and in the course 
of his employment by the Insured or in connection therewith, while within or uvon 
the premises designated in Statement No. 4 as the premises to which this policy 
applies or upon the sidewalks, areas, or other ways immediately adjacent to 
the said designated premises, or away from the said designated premises if 
caused by an employee in the course of his employment by the Insured in con- 
nection with the business of the Insured conducted on the said designated 
premises.” (Italics supplied.) 

In connection with these “Insuring Agreements” defendant insists that 
plaintiff's contentions are foreclosed by the following printed provisions as 
contained in the original printed form of policy, viz.: 

“The Agreements of this policy are subject to the following conditions: 
** * This policy shall not apply in respect of any liability voluntarily assumed 
by the Insured under any agreement, oral or written, or any liability, imposed 
upon or voluntarily accepted by the Insured, by reason of obligations, require- 
ments, impositions, or penalties under any workmen’s compensation plan or law.” 

{1-4] In determining whether indemnity against John Brotzman’s claim on 
account of injuries suffered is within the coverage of the policy of insurance in 
suit, the instrument must be construed as an entirety, and read in the light of 
certain canons of construction, of which we refer to the following: 

“When an instrument consists partly of written and partly of printed form, 
the former controls the latter, where the two are inconsistent.” Comp.St.1929, 
§ 20-1216. And typewriting is “writing,” within the contemplation of such 
statute. American Surety Co. v. School District, 117 Neb. 6, 219 N.W. 583; 
Flower v. Coe, 111 Neb. 296, 196 N.W. 139; Peterson v. City of Omaha, 120 Neb. 
219, 231 N.W. 763. 

“If an insurance policy is so drawn as to require interpretation, and to be 
fairly susceptible of two different constructions, the one will be adopted that is 
most favorable to the insured. The language employed is that of the insurer 
and it is consistent with both reason and justice that any fair doubt as to the 
meaning of its own words should be resolved against it.” Baumegart v. 
Sovereign Camp, W. O. W., 127 Neb. 865, 257 N.W. 269. See, also, Arendt v. 
North American Life Ins. Co., 107 Neb. 716, 187 N.W. 65; Funke Estate v. 
Law Union & Crown Ins. Co., 97 Neb. 412, 150 N.W. 262; Connecticut Fire Ins. 
Co. v. Jeary, 60 Neb. 338, 83 N.W. 78, 51, L.R.A. 698. 

So, too, “If any uncertainties or ambiguities appear in an insurance policy 
which may be solved by either one of two reasonable constructions, the one 
that is more favorable to the insured and which will give life, force and effect 
to the policy should be adopted.” Morse v. General American Life Ins. Co., 
130 Neb. 37, 263 N.W. 676. See, also, Schollman vy. Prudential Ins. Co., 130 
Neb. 662, 266 N.W. 75. 

Reading and harmonizing the typewritten provisions of the policy in suit 
with the printed provisions appearing on the printed form employed by defend- 
ant, in compliance with the principles of construction hereinbefore set forth, 
it is obvious that the italicized words, “not employed by the insured,” originally 
appearing in the first paragraph of the printed “Insurance Agreements” have 
been stricken out, and become of no force and effect. Thereby what was 
originally intended in the printed policy form as a term of exclusion from 
insurance coverage provided by this policy ceases to exercise that function. 
In other words, the effect of this typewritten provision is to extend the insur- 
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ance coverage to all persons without reference to employment by the insured. 
This conclusion is fortified by the express terms of the language of the second 
paragraph of typewritten provisions hereinbefore set out, wherein the cover- 
age of the policy is, in express terms, extended to included “bodily injuries to 
persons who may be so injured while upon the premises of the assured * * * 
without regard to the relation of the person so injured may bear to the Assured, 
in so far as it relates to the employment, directly or indirectly, of the person so 
injured.” (Italics supplied.) The necessary effect of this language we have 
italicized, properly construed, is to remove from the terms of the policy the 
italicized words, “if such injuries do not arise directly or indirectly out of and 
in the course of his employment by the Insured or in connection therewith.” 
The language last quoted is obviously wholly inconsistent with the express 
words of the typewritten provision, in effect that liability to indemnity shall be 
“without regard to the relation of the person so injured may bear to the 
Assured, in so far as it relates to the employment, directly or indirectly, of the 
person so injured.” This typewritten provision necessarily excludes from 
consideration the printed form so far as inconsistent therewith. These con- 
clusions are not wholly denied by defendant, for it apparently concedes that the 
typewritten provisions are effective to change the coverage so far as employees 
are concerned, but insists that as to “third persons” no change was made. It 
is the thought of the writer of this opinion that a change of liability was 
effected as to both employees and third persons. Nevertheless, this difference 
of view may not be vital so far as the determination of the issues here presented 
is concerned. The gist of defendant’s contention appears to be that the 
relationship of Brotzman to plaintiff was not that of an employee, and there- 
fore, Brotzman not being an employee of plaintiff, he was not within the 
coverage of the policy. This apparently involves a concession that, if Brotz- 
man was an employee of plaintiff under the terms of the policy, liability of 
defendant would be established. In support of this contention defendant 
cites as sustaining its contention the following Nebraska cases, viz.: Omaha 
Bridge & Terminal R. Co. v. Hargadine, 5 Neb., Unof., 418, 98 N.W. 1071; 
Hargadine v. Omaha Bridge & Terminal R. Co., 76 Neb. 729, 107 N.W. 864; 
Boyd v. Humphreys, 117 Neb. 799, 223 N.W. 658; Matthews v. Crancer Co., 117 
Neb. 805, 223 N.W. 661; Sloan v. Harrington, 117 Neb. 809, 223 N.W. 693. 

We do not overlook cases cited by defendant from other jurisdictions to 
sustain this position, which are regarded as inapplicable to the question here 
presented, cause of arising in the interpretation of statutes the terms of which 
are essentially different from our own. 

_ It will be noted that the transaction before us is one within the purview 
of our workmen’s compensation act, originally passed in 1913. The Hargadine 
Cases, cited by defendant, were decided by this court in 1904 and 1906, respec- 
tively, and prior to the adoption of our compensation act, and hence have no 
direct application to the present controversy. 

Boyd v. Humphreys, supra, Matthews yv. Crancer Co., supra, and Sloan v. 
Harrington, supra, are decisions under our workmen’s compensation act, but 
are inapplicable to, and do not decide, the question presented in the instant 
record, In each of the three cases last referred to, the compensation statute 
requiring the contractor to take out adequate insurance for the benefit of his 
employees had been fully complied with. This fact formed the controlling 
element of the decisions cited. The requisite adequate insurance being in force, 
upon this basis this court properly held that the owner of the property on which 
the contractor was employed was not the employer of the contactor s employees, 
nor liable as such. In the instant case, the required insurance was not pro- 
vided _by the contractor, nor required by the owner of the property. 

{5] Under the terms of section 48-116, Comp.St.1929, the owner of the prop- 
erty then and thereby became included in the term “employer,” and with the 
immediate employer became jointly and severally liable to pay the compensation 
therein provided. In view of the difference in controlling facts, this conclusion 
was wholly inapplicable to the three cases cited by defendant, above referred 
to. Defendant’s contention in this respect is fully_answered, not only in the 
express terms of the statute referred to, but by the pronouncement of this court 
in Jones v. Rossbach Coal Co., 130 Neb. 302, 264 N.W. 877, wherein we held, viz.: 

“Owner of building, used in conducting owner's business, who enters into 
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contract with contractor for certain repairs to said building, is an ‘employer’ 
within the terms of section 48-116, Comp.St. 1929, unless it be shown that the 
contractor was required to procure compensation insurance for protection of 
his employees.” See, also, Sherlock v. Sherlock, 112 Neb. 797, 201 N.W. 645. 

[6] It follows that, the New Masonic Temple Association being, in law, 
under the facts in the instant case, an employer of Brotzman, the damages it 
suffered, occasioned by his injuries are, as the issues in this case are here 
presented, within the indemnifying provision of the contract of insurance in suit. 

[7] But this decision is not to be limited to the point here under discussion, 
for, construing the policy as an entirety, we find the printed condition herein- 
before quoted is wholly ineffective to limit the scope of the coverage set forth 
in the “Insuring Agreements” as modified and enlarged by the typewritten 
clauses constituting a part of the insurance policy in suit. Resolving ambiguities 
and conflicts in the language employed in favor of the insured, it is plain that 
the typewritten clauses set out herein extend the coverage of the policy to 
include Brotzman’s injuries, as “accidental bodily injuries to persons who may 
be so injured while upon the premises of the assured * * * without regard to 
the relation of the person so injured may bear to the assured, in so far as it 
relates to the employment, directly or indirectly, of the person injured.” 

It follows that the judgment of the trial court is right, and it is 

Affirmed. 

Yeager, District Judge, dissents. 


BORNSTEIN v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. 
CORPORATION, Limited. 
Supreme Court, Appellate Division, Third Department. May 13, 1938. 
4 New York Supplement (2d) 235. 
FORCIBLE ENTRY. 

In action upon burglary policy, evidence that insured’s place was forcibly 
entcred and merchandise stolen and that proof of loss was filed and amended 
complaint served on insurer which set forth allegation of forcible entry and entrance 
hy forcible means, and that insurer retained proof of loss and accepted the amended 
complaint which gave notice of insured’s claim, warranted judgment for the insured. 

(lor other cases, see Insurance, Dec. Dig. § 665[1].) 

Action upon a policy issued to protect against loss by burglary by Allen A. 
Bornstein, doing business under the firm name and style of the Aborn Glove 
Company, against the General Accident, Fire & Life Assurance Corporation, 
Limited. From a judgment for the plaintiff, defendant appeals. 

Affirmed. 

Argued before Hill, P. J., and Rhodes, Crapser, Bliss, and Heffernan, JJ. 

|. F. Lucey, of Albany, for appellant. 

H. Andrew Schlusberg, of Gloversville, for respondent. 

Per Curiam. 

Appeal from an order and judgment. 5 

This action was brought to recover on a policy of insurance which was issued 
to protect against loss by burglary. Evidence was introduced that the place was 
broken into and a large quantity of merchandise stolen. A proof of loss was filed, 
and an amended complaint was served which set forth an allegation of forcible 
entry and entrance by forcible means. Plaintiff did not file an amended proof of 
loss after the amended complaint. It is the contention of the defendant-appellant 
that the court erred in directing a verdict for the plaintiff. At the end of the 
plaintiff's case the defendant moved for a dismissal of the complaint when the 
plaintiff moved for a directed verdict for the amount demanded in the complaint. 
\ careful examination of the record establishes a forcible entry and that the 
plaintiff suffered the loss for which he seeks to recover. The defendants retained 
the proof of loss and accepted the amended complaint which gave them notice 
of plaintiff’s claim. An examination of the record and of all the evidence sustains 
the judgment and order appealed from. 

Judgment and order unamimously affirmed, with costs. 
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GRAND UNION CO. v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. 
: CORPORATION, Limited. 
Supreme Court, Appellate Division, First Department. May 27, 1938. 
4 New York Supplement (2d) 704. 
1. DUTY TO DEFEND. 

A policy, insuring company operating meat and grocery store against liability 
for injuries suffered because of insured’s use of described premises for declared 
purposes, obligated insurer to defend action against insured for death of passer-by 
struck by bullet fired by insured’s employee or visitor to store through door in 
basement thereof during target practice. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. DUTY TO DEFEND. 

A liability insurance policy requires insurer to defend action against insured 
by one stating facts bringing injury sued foi within coverage of policy, irrespective 
ot insured’s ultimate liability to plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. USE OF PREMISES. 

\ policy, indemnifying insured against loss because of liability for accidental 
injuries to or death of any person not in insured’s employ because of insured’s 
use of described premises for declared purposes, covered injuries caused by 
insured’s emplovee’s negligent acts on such premises while being used by insured for 
declared purposes, though temporarily acting outside scope of their employment 
without notice to or approval by insured. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
4. EXCLUSION. 

Exclusion of such ordinary risk of use of premises for business purposes as 
that of injuries caused by negligence of insured’s employees, temporarily acting 
outside scope of their employment, from coverage of liability insurance policy, 
must be by clear and unequivocal language. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. CONSTRUCTION. 
Insurance policies are construed against insurers in case of doubt. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. EXPLOSIVES. 

A condition of liability insurance policy, that it did not cover loss from 
liability for injuries or death caused by manufacture or presence of material 
intended for use as explosive within described premises did not except from 
coverage liability for death of passer-by, struck by bullet fired by insured’s 
employee or visitor to -insured’s store during target practice in basement thereof 
with such visitor’s rifle and bullets. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7, EXPLOSIVES. 

The “presence” of material intended for use as explosive within liability 
insurance policy, excepting loss from liability for injuries by death caused by 
presence of any such material in described premises, should not reasonably be 
construed as including purely casual trarsient presence on premises of article 
brought there by outsider wholly for his own purposes without notice to or 
consent and approval of insured, and words “material intended for use as an 
explosive” within the policy should not reasonably be construed as applying to 
cartridges and bullets thus casually and transiently brought on premises by such 
outsider. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. DAMAGES. 

The damages recoverable by insured for breach of insurer’s express covenant 
to defend action against insured are expenses reasonably incurred in defending such 
action after insurer’s refusal to do so, including expense of appeals, at least where 
there are reasonable grounds for appeal. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 
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9 DAMAGES. 

The aggregate amount of premiums on appeal bonds, given by insured on 
appeals from judgment for plaintiff in death action against insured is proper part 
of damages recoverable by insured for breach of liability insurer’s covenant to 
defend such action. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

10. DAMAGES. 

That judgment against insured and reasonable expenses incurred by latter in 
defense of death action exceeded indemnity limitation of liability insurance policy 
was immaterial in insured’s action for breach of insured’s covenant to defend such 
action. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Townley, J., dissenting. 

Proceeding on submission of controversy between the Grand Union Company, 
plaintiff, and the General Accident, Fire & Life Assurance Corporation, Limited, 
defendant, under Civil Practice Act, §§ 546-548. 

Judgment for plaintiff. 

Argued before Martin, P. J., and Townley, Dore, Cohn, and Callahan, JJ. 

Sullivan & Cromwell, of New York City (Philip L. Miller, of New York 
City, of counsel), for plaintiff. 

Daniel Mungall, of New York City (E. C. Markel, of Philadelphia, Pa., on 
the brief), for defendant. 

Dorr, Justice. 

The parties to a policy of legal liability insurance submit their controversy to 
this Court upon an agreed statement of facts. 

Plaintiff is a Delaware corporation which took over the assets and assumed 
the liabilities of the Grand Union Stores, Inc. Defendant, the United States 
branch of an insurance company of Perth, Scotland, authorized to transact the 
business of insurance in the State of New York, issued a policy of liability 
insurance which covered the Grand Union Stores, Inc., and the Grand Union 
Company, both hereinafter referred to as “plaintiff”. 


The facts concerning the accident out of which this controversy arises are 
not in dispute. Plaintiff in 1932 operated a general store for the sale of meat 
and groceries in Dannemora, New York, and employed five men; two employees 
conducted a department for the sale of meats; three, for the sale of groceries. 
One Legnard was the manager of the grocery department and had general charge 
of the store, at least so far as concerns matters that did not relate solely to the 
conduct of the meat department. He was designated as “manager,” had the keys 
to the store and the combination of the safe, kept the accounts, dealt with customers 
who requested credit, and signed reports as “manager.” On March 8, 1932, while 
the policy of insurance was in full force and effect, one Samuel Palmer, not 
employed by plaintiff, entered plaintiff's Dannemora store while the store was 
open for the business described in the policy, bringing with him a rifle and bullets 
for it. Shortly after Palmer arrived three of the employees including the manager, 
Legnard, went with Palmer into the hasement which was used for storage, rigged 
up a target against the basement door which opened upon the public street, and 
Palmer and the three employees using Palmer’s rifle and bullets then fired five or 
six shots at the target. One of the bullets penetrated the door, hit and killed 
one Dennis Ford who was walking by on the street outside. The shot was fired 
either by Palmer or by one of the three employees. 

By letter dated March 9, 1932, plaintiff gave defendant written notice of the 
accident, stating that Legnard, its grocery manager of the store in question, one 
Larry Benway, its meat manager, Harry Gannier, its clerk, and Samuel Palmer, 
son of the landlord of the building, were having target practice in the basement 
of the store in Dannemora and a bullet went through the door and killed Dennis 
Ford of Troy, New York. Defendant about a month later by letter dated April 
5, 1932, replied that the occurrence was not within the terms of its policy in that 
it was not occasioned by reason of the occupation or use of the premises for the 
purpose described in the policy declarations ; and in addition that the policy excluded 
coverage when an accident results from the manufacture or presence within the 
premises of any material intended for use as an explosive; and notified plaintiff 
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that defendant declined to assume liability and would not defend in the event of 
any action brought. 

On October 13, 1932, an action was brought against plaintiff by Dorothy Ford 
as administratrix of Dennis Ford, deceased, to recover damages for the death 
of Ford. Plaintiff notified defendant of the commencement of the action and 
thereafter mailed defendant a copy of the summons and complaint. Defendant 
replied that its position, set forth in its original letter of April 5, 1932, refusing 
to assume liability or to defend, remained unchanged. 

Plaintiff thereupon defended the suit itself. After two jury trials and two 
appeals to the Appellate Division for the Third Department (Ford v. Grand 
Union Co. 240 App.Div. 294, 270 N.Y.S. 162, and Id., 243 App.Div. 255, 277 N.Y.S. 
105), the case went to the Court of Appeals, which, in Ford v. Grand Union 
Company, 268 N.Y. 243, 197 N.E. 266, reversed a judgment in favor of Ford’s 
administratrix for approximately $60,000 and dismissed the complaint. The opinion 
of the Court of Appeals is, by refernece, made a part of this submission. Both 
trials were on the original Ford complaint. 

It is conceded that plaintiff duly performed all conditions of the policy by 
it to be performed. ale 

The stipulated facts present the following questions of law: 

1. Did defendant breach its promise to defend actions against plaintiff for 
damages from accidents covered by its policy? 

2. If defendant did breach its promise to defend, is plaintiff, in addition to 
its attorney’s fees and disbursements, stipulated to be in the fair and reasonable 
sum of $7,244, entitled also to the following items of claimed damages: 

(a) Cost to plaintiff of two undertakings on appeal, the premiums for which 
amounted to $1,924.89, which the submission stipulates were in reasonable amounts; 

(b) interest at 6% on the amounts paid by plaintiff for attorney’s fees, bonds 
and disbursements, from the dates when the several payments were made? 

Defendant’s promises to indemnify and defend, so far as relevant, read as 
follows: 

“(1) To indemnify the Assured * * * against loss by reason of the liability 
imposed by law upon the Assured for damages on account of bodily injuries, 
including death, * * * accidentally suffered or alleged to have been suffered by 
any person * * * not in the employ of the Assured by reason of the ownership, 
care, maintenace, occupation or use of the premises described in [the policy] 
Declarations and for the purposes therein described, or any business operations 
therein conducted by the Assured and also so described * * * while such person 
or persons are within the premises described * * * or upon the sidewalk or other 
ways immediately adjacent to such premises. 

“(2) To Defend in the name and on behalf of the Assured any suits, even 
if groundless, brought against the Assured to recover damages on account of 
such happenings as are provided for by the terms and conditions of this Policy. 

“(3) To Pay irrespective of the limits of liability [$5,000] * * * all costs 
taxed against the Assured in any legal proceeding defended by the Corporation 
[the insurer], all interests accruing after entry of judgment upon such part thereof 
as shall not be in excess of said liability * * * together with all the expense 
incurred by the Corporation growing out of the investigation of such an accident, 
the adjustment of any claim or the defense of any suit resulting therefrom.” 

The “Schedule of Declarations”, so far as relevant, reads as follows: 

“Statement 5: The premises described above are used for the following pur- 
poses: Meat, Grocery & Provision Stores (combined) Retail (N.O.C.)”. 


. “Statement 6: The Assured conducts no business on the premises, except: As 
above. 


The policy was expressly subject to the following conditions : 
“A. * * * this Policy does not cover, for loss from liability for injuries or 
death caused to or by: 


* * * * + 
“3. Any person or persons by reason of the manufacture or presence within 
the premises described herein of any material intended for use as an explosive. 
+ * * * * 
“H. No action shall lie against the Corporation to recover for any loss under 
this Policy unless it shall be brought by the Assured for loss actually sustained 
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and paid by him in money in satisfaction of a judgment after trial of the same. 
No such action shall lie to recover under any other agreement of the Corporation 
herein contained unless brought by the Assured himself to recover money actually 
expended by him. * * * ” 

Before the submission was agreed upon, plaintiff had started an action against 
this defendant for damages caused by defendant’s alleged breach of contract in 
refusing to defend the Ford action. In that action this court affirmed the denial 
of defendant’s motion to dismiss the complaint for insufficiency. Grand Union 
Stores, Inc., v. General Accident, Fire &, Life Assurance Corporation, Ltd., 251 
App.Div. 810, 298 N.Y.S. 187. Instead of trying the case, the parties agreed upon 
this submission of their controversy. 

Plaintiff contends that the decision of this court in Grand Union Stores, Inc., 
v. General Accident, Fire & Life Assurance Corporation, Ltd., supra, presented 
the identical question of policy coverage raised by the facts stipulated in_ the 
present submission and it was resolved in plaintiff's favor; that the accident, 
whether tested by the facts disclosed on the trial or by the complaint in the Ford 
action, was within the coverage of defendant's policy and defendant is liable 
to plaintiff for all damages following from its refusal to defend; that in addition to 
the sum of $7,244 stipulated to have been reasonably expended for attorney’s fees 
and disbursements, plaintiff is entitled to the cost to it of the two appeal bonds 
in the sum of $1,924.89 and to interest on the amounts paid by it in defending the 
Ford action from the several dates of payment, all in the total sum of $9,168.89, 
with interest. 

Defendant contends that as a matter of law an accident happening by reason 
of the use of the premises as a shooting gallery by the assured’s manager and 
employees is not an accident “by reason of” a use of the premises as a retail meat, 
grocery and provision store, and since the latter was the only coverage under the 
policy there was no coverage for the highly hazardous use of the premises for 
target practice: that the complaint in the Ford death action concerned two causes 
of action both grounded on allegations that the insured permitted the use of the 
premises for target shooting and whether defendant should have defended depended 
on the allegations of said complaint; that the evidence in the record of the Ford 
Case and the decision of the Court of Appeals, both a part of this submission, 
establish that the accident happened by reason of the use of the premises as a 
shooting gallery; that liability for use of the premises as a grocery and provision 
store was insured regardless of whether the employees acted in such use of the 
store within or without the scope of their employment but any other use of the 
premises, whether within or without the scope of the employment of the insured’s 
employees, was not covered. 

We hold that the question of policy coverage presented by this submission 
is identical with the question of policy coverage presented by defendant’s appeal 
to this Court in the action against it for its refusal to defend the Ford action. 
Grand Union Stores, Inc. v. General Accident, Fire & Life Assurance Corporation, 
Ltd. supra. Plaintiff’s complaint in the prior action had not annexed to it a 
copy of the complaint in the Ford suit but alleged the material facts proved 
in that action. Defendant, however, urged that the complaint in the Ford action 
did not allege an action within the policy coverage and that therefore defendant 
was not bound to defend. Plaintiff expressly waived the point that the com- 
plaint then under attack did not have annexed to it a copy of the Ford complaint 
and submitted to the Special Term a copy of the pleadings in the Ford action 
and consented that the motion be heard and determined as if the Ford complaint 
had been annexed to its complaint. On appeal to this Court a copy of the 
record in the Ford action was submitted. The briefs in that appeal show that 
the issue was fully argued on the merits. While technically our decision on 
the former appeal is neither res adjudicata nor the law of the case on this 
submission, the identical issue was decided by this Court adversely to defend- 
ant’s contentions. 

[1] We prefer however, not to rest our decision on the prior determination, 
and hold on the merits of the controversy now submitted to us that defendant 
was obliged to defend. 

The complaint in the Ford action alleged two causes of action, one in 
nuisance and the other in negligence. It is unnecessary to examine the com- 
plaint in detail; it is sufficient to point out that the Ford complaint was so 
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drawn as to permit proof of the facts that was actually made and hereinabove 
summarized and on those facts defendant was obligated to defend even if 
the suit were groundless and the insured had no liability. It is to be noted, 
that defendant did not rely on the complaint in the Ford action for its refusal 
to defend. Before the summons and complaint were served defendant dis- 
claimed liability obviously on the basis of its own investigation of the facts; 
and after the Ford complaint was submitted, defendant again disclaimed liability 
not because of anything in the complaint but because of its position previously 
taken that the accident itself was not within the policy coverage. 

Omitting irrelevant words, the policy defines the coverage as “injuries 
suffered by reason of the ownership, care, maintenance, occupation or use of 
the described premises for the declared purposes by the assured”; viz. a 
meat and grocery store. Plaintiff was concededly using the premises for the 
purpose declared, namely, as a meat, grocery and provision store. As far as 
plaintiff was concerned the injury did arise “by reason of” the use of the 
premises by it as a retail meat, grocery and provision store. The risk of injuries 
caused by employees is just as much one of the ordinary business risks of a 
business where the employees are engaged in a frolic as where they are acting 
fully within the scope of their employment, and on the facts submitted it seems 
to us immaterial that the particular frolic happened to be an odd one. If the 
employees purely for their own amusement were throwing cans of tomatoes 
to each other in a game of catch and thus unreasonably endangered the safety 
of persons on the premises or the sidewalk immediately adjacent, such action 
on their part would be outside the scope of their employment. But if a passerby 
was injured in such frolic, it is clear, irrespective of the insured’s liability to 
the injured party, that defendant would be obligated to defend. In_ principle 
no distinction can be made between that frolic and the one that occurred. If 
the hazard of injuries from frolics is included in the coverage, this particular 
frolic should not be excluded because it happens to be unusual. 

|2-4] The distinction between liability and coverage must be kept in mind. 
So far as concerns the obligation of the insurer to defend the question is not 
whether the injured party can maintain a cause of action against the insured 
hut whether he can state facts which bring the injury within the coverage. If 
he states such facts the policy requires the insurer to defend irrespective of the 
insured’s ultimate liability. We hold that the coverage of this policy includes 
injuries caused by the negligent acts of employees on the premises while the 
premises are being used by the insured for the declared purposes but where 
the insured’s employees are temporarily acting outside the scope of their 
employment without notice to or approval by the employer. Any exclusion from 
coverage of such an ordinary risk of the use of premises for business purposes 
must be by clear and unequivocal language. 

[5] No insured reasonably reading this policy would see in it an intention 
to make the distinction defendant attempts to make. In accordance with the 
settled rule that in case of doubt policies of insurance are construed against 
the insurer, an accident of the sort in question must be held to be within the 
coverage. 

It is to be noted that in the reversal of the final judgment in the Ford action 
the Court of Appeals expressly found that notice of the frolic was not brought 
home to defendant, as the store manager at the moment was acting as an individual. 
The court said: 

“Here there was more than acquiescence by the manager in such conduct; 
there was actual participation therein, but the beginning of participation in the 
frolic constituted temporary abandonment of employment. From that moment the 
manager was acting as an individual and not as agent of the defendant. Thus, even 
though we assume that knowledge was conveyed to the manager, and through 
him to the defendant, that danger to the public might ensue unless reasonable 
care were exercised to prevent such danger, at the same moment when duty 
to use reasonable care arose, the defendant, without fault of its own, was 
left without a representative or agent who could perform that duty. No 
reasonable care would have enabled the defendant to forsee such a contingency 
and after it occurred even the highest degree of care would not have enabled 
the defendant to prevent the injury which followed. In such circumstances, 
we think, the defendant cannot be said to have failed in the exercise of reasonable 
care.” Ford v. Grand Union Company, 268 N.Y. 243, 253, 197 N.E. 266, 271. 
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[6,7] We also hold that the “explosives” condition of the policy did not 
except the injury from the coverage. Defendant’s argument reposes on an 
entirely too technical and literal interpretation of the word “presence”. The 
“presence” (of any material intended for use as an explosive) should not 
reasonably be construed as including a purely caswal, transient “presence” on 
the premises of an article brought there by an outsider wholly for his own 
purposes without notice to or consent and approval by the insured. The words 
“material intended for use as an explosive” should not reasorably be con- 
strued as applying to the cartridges of the bullets thus casually and transiently 
brought upon the premises by such outsider. The literal interpretation of the 
word “presence” in the excepting clause is negatived by its context. 

|8,9] The ‘accident being within the coverage defendant was obligated to 
defend and having refused to do so is liable to plaintiff for damages caused by 
its failure to defend. In considering the quantum of damages it must be kept 
in mind that plaintiff's right of action herein is not founded on defendant’s 
agreement to indemnify nor on its additional pereament to pay the costs taxed 
against plaintiff in actions defended by the insured. Plaintiff here is suing for 
defendant’s breach of an entirely separate agreement, viz., the express covenant 
to defend. In such case plaintiff’s danvages are the expenses reasonably incurred 
by it in defending the Ford action after defendant’s refusal to do so. Such 
damages include the expense of appeals as well as trials, at least where there 
are reasonable grounds for appeal and here there were such grounds since 
plaintiff's appeals resulted in the final dismissal of the Ford complaint. Plaintiff 
was obliged to protect itself pending the appeals by giving the usual undertakings 
to stay execution and it is stipulated that the premiums on the two undertakings 
given were in reasonable amounts. The item, therefore, of $1,924.89, the aggregate 
of the premiums on the two appeal bonds is as clearly a proper part of plaintiff’s 
damage as the item of $7,244 for attorney’s fees and expenses conceded by 
defendant as recoverable if the accident was within the coverage. 

[10] That the judgment against plaintiff in the Ford action and the 
reasonable expenses incurred in its defence were in excess of the $5,000 indemnity 
limitation of the policy under its agreement of indemnity is immaterial in this 
action for damages for breach of defendant’s promise to defend. 


Kennelly v. London Guarantee & Accident Co., Ltd., 184 App.Div. 1, 171 
N. Y. S. 423, relied on by defendant is not in point. In that case the insured 
sued the insurer on an agreement to indemnify. The insurer had defended and 
wished to appeal a judgment in excess of the policy limit and offered security 
to stay execution to the extent of its liability but the insured was unable to 
give security for -the balance and after execution against his property had been 
returned and to prevent a threatened body execution the insured settled the 
claim with the judgment creditor without the insurer’s knowledge or consent 
and in violation of the provisions of the policy. When the insurer sought to continue 
its appeal the appellate court dismissed the appeal on the ground the claim had 
been settled and the insurer was thus deprived of all oportunity to review its 
liability on appeal. It was accordingly held that this released the insurer from 
its obligation of indemnity. That is not this case. 


This action is not based on defendant’s agreement to pay costs and expenses 
of action against plaintiff where the insurer had undertaken the defense, and 
there is therefore not presented the question what the expenses of such defense 
should be on the insurer’s part. This claim is for defendant’s initial and complete 
breach of its promise to defend and the damages claimed are within the limitation 
prescribed by the second sentence of condition H of the policy (supra); viz., 
“money actually expended by” plaintiff. The question here is whether the cost 
of the appeal bond can be recovered by the insured in a case where the insurer 
wrongfully refuses to defend at all and the insured taking the whole burden 
has successfully defended. We hold. that such cost is recoverable. No good 
reason is suggested for apportioning the charge of a bonding company for 
writing an appeal bond and not apportioning the charges of the assured’s attorneys 
for briefing and arguing the appeal. 

Defendant does not contend that plaintiff is not entitled to interest on the 
amounts paid by it in defending the Ford action from the several dates of 
payment stipulated in the submission. 

Plaintiff is accordingly entitled to judgment against defendant for the sum 
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of $9,168.89 with interest at 6% on the several items making up this total from 
the stipulated respective payment dates thereof. 

Judgment directed in favor of the plaintiff against the defendant for the 
sum of $9,168.89 with interest at 6% on the several items making up this total 
from the stipulated respective payment dates thereof. Settle order on notice, 

Martin, P. J., and Cohn and Callahan, JJ., concur. 

Townley, J., dissents. 


GUARISCO v. MASSACHUSETTS BONDING & INS. CO. 
City Court of New York, Kings County. May 19, 1938. 
4 New York Supplement (2d) 788. 
1. GUARD. 


Where robbery policy provided that custodian of stolen money be accom- 
panied by at least one guard, defined “guard” as a “male person,” and defined 
“custodian” as one “authorized * * * to have in his actual care and custody 
property covered,” robbery of pay roll from female bookkeeper and male guard 
was not covered by the policy where guard had actual possession of the pay 
roll, since guard could not be regarded as both guard and “custodian,” book- 
keeper was not a “guard,” and the pay roll was not in custodian’s “actual care 
and custody.” 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

2. CONSTRUCTION. 

The language of a policy is to be construed as common thought and com- 
mon speech would imagine and describe it. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. BURDEN OF PROOF. ; 

In action on policy, plaintiff has burden of establishing affirmatively and 
by competent evidence a loss falling within terms and conditions of the policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. CONTRACT. : : 

The policy is the sole repository of agreement between parties, its terms 
are not to be disregarded or changed, and the court should not create a new 
contract but enforce the contract if not illegal or immoral. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. CONSTRUCTION. ba ; 

The rules of construction of policies, requiring enforcement of policy as 
written, are applicable to burglary or robbery policies. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. CONSTRUCTION. e 

Words of a policy should never be rejected as meaningless or repugnant tt 
by any reasonable construction they may be made consistent and significant. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8. COVERAGE. ohn ‘ 

There can be no recovery where loss is not within robbery policy terms, or 
within any of the exceptions thereof. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Action by William Guarisco against the Massachusetts oats & Insur- 
ance Company, to recover on a policy covering loss of a pay roll by robbery. 
On cross-motions by defendant and plaintiff for summary judgment. 

Defendant’s motion for summary judgment granted, and plaintiff's motion 
denied. 

Benjamin R. Leinhardt, of Brooklyn, for plaintiff. 

Albert J. Rifkind, of New York City, for defendant. 

Russe i, Justice . 


Cross-motions for summary judgment. The actions are by an assignee of 
an assured on a policy covering loss of a pay roll by robbery. The facts are 
not in dispute. The money constituting a pay roll was stolen at point of fire- 
arms, when plaintiff's assignor’s auto had arrived in its garage upon return 
trip from a bank. Such money was contained in two envelopes, both of which 
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were concededly upon and taken from the person of one Frank Scoparano, who 
upon such trip was accompanied by one Rose Stillman, a bookkeeper for the 
assignor’s firm. The policy as originally issued might have covered this loss, 
but it was later changed in effect and amount of coverage by a rider attached 
thereto effective prior to date of the loss sued upon, which reads, as far as 
material hereto: “Coverage is now carried under insurance Clause A, Section B 
—accompanied by at least one guard.” (Italics mine.) Clause A, under heading 
“General Provisions,” reads, as may be material: “1. Robbery, within the 
meaning of this policy, is limited to a felonious and forcible taking of property; 
(b) By putting such custodian or custodians in fear of violence.” 

[1-5] It is not contested but that there was a robbery within the terms of 
the policy. The issue raised is as to the meaning of the terms “Custodians” 
and “Guard” and the legal effect of such as to the facts involved. Under 
“Ciause A—General Provisions” occur the following definitions: “4. Custodian, 
within the meaning of this policy, is limited to either the assured or a person 
in the assured’s employ, not less than 17 years of age and not over 65 years 
of age, and authorized by the assured, to act as the assured’s messenger, pay- 
master, collector, cashier, or clerk, and while so acting to have in his actual care 
and custody property covered under this policy.” Also: “5. Guard, within the 
meaning of this policy, is limited to any male person not less than 17 years of 
age and not more than 65 years of age accompanying the custodian by the 
direction of the assured, and not a driver of any public conveyance.” (All 
italics mine.) The defendant contends that by virtue of the foregoing, in 
order to predicate liability upon it under the policy terms, it was essential 
that the pay roll be, at the time the loss was incured, in the actual care and 
custody of a custodian as defined in the policy. Further, that in this instance 
the female bookkeeper was the individual to be classified as the custodian, and 
the male, who drove the auto, as the guard. That it became and was the duty 
of such female as custodian to have at all times the actual care and custody 
of such funds; that it is conceded after drawing the checks on the bank 
she allowed the male guard at time of payment of same to take in his charge 
and keep the funds upon his person, where they remained until the robbers 
obtained from him such moneys. Certainly under the policy term the woman 
could not act as guard as it calls for a male person as such. The suggestion 
that there might be more than one custodian at the time cannot be seriously 
considered as there were but two actors on part of the plaintiff assignor, and 
as it was requisite that there be a guard and also a custodian, the two-custodian 
theory must be abandoned. The plaintiff argues that even though it be con- 
ceded that the man be classified as a guard and the woman as a custodian, that 
even though the guard was in personal possession of the funds, they might 
still be construed as in the actual care and custody of the woman custodian. 
The plaintiff in this connection calls attention to the well known rule of liberal 
construction of policy terms as regards the assured; with such contention 
there can be no disagreement. Especially so where a question of ambiguous 
wording of a policy term be concerned. This construction was recently alluded 
to by the learned Chief Justice of the Court of Appeals in his opinion in 
Aldrich v. New York Life Ins. Co., 235 N.Y. 214, at page 223, 139 N.E. 245. In 
construing policy language it is to be such as common thought and common 
speech would imagine and describe it. Abrams v. Great American Ins. Co., 
New York, 269 N.Y. 90, 199 N.E. 15. Upon a plaintiff is the burden of estab- 
lishing affirmatively and by competent evidence a loss which falls within the 
terms and conditions of the policy. Gallin vy. Allemannia Fire Ins. Co., 184 
App.Div. 876, 172 N.Y.S. 662, affirmed 226 N.Y. 570, 123 N.E. 865. A contract 
of insurance, like any other contract, should be enforced if not illegal or 
immoral, Metzger v. Aétna Ins. Co., 227 N.Y. 411, 125 N.E. 814. The policy of 
insurance is the sole repository of the agreement between the parties, its terms 
are not to be disregaded or changed and a court should not create a new or 
differing contract for the parties. Kean v. National Surety Co., 241 N.Y. 252, 
258, 149 N.E. 849. The law will not make a better contract than the parties have 
seen fit to enter into, or to alter it for the benefit of one party to the detriment 
of the other. The judicial function of a court is to enforce the contract as it is 
written. Such rules are applicable to policies of burglary or robbery insurance. 
Smith v. Fidelity & Deposit Co. of Maryland, 98 N.J.L. 534, 120 A. 322. The 
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court is unable to perceive any ambiguity in the wording of the policy clauses 
referred to in this action. Under the policy terms as enlarged by the rider 
provision, it became obligatory on part of assured to provided not only a 
custodian, but also at least one guard to accompany the custodian, latter having 
actual care and custody of the insured property at time of robbery. 

The policy does not cover property in the care or custody of the guard, 
it expressly limits such to the custodian. Restrictions and limitations on 
liability may bind an assured and be recognized and enforced. Metzger y. 
#Etna Ins. Co., supra; Grady v. Concordia Fire Ins. Co. of Milwaukee, 267 
N.Y. 177, 196 N.E. 16. Plaintiff also contends that regardless of actual physical 
care and custody of the pay roll by the guard it must on such facts nevertheless 
be considered in the care and custody of the custodian as defined in the policy, 
or at least in her constructive care and custody. Plaintiff refers to various 
decisions as supporting such contention, notably Fox West Coast Theatres, Inc. 
v. Union Indemnity Co., 167 Wash. 319, 9 P.2d 78. The court finds it unneces- 
sary to review such decisions beyond the statement that in its opinion they are 
uot controlling on the present issue. Sufficient to relate that in the instant 
case the taking was directly from another than the custodian to whom the 
custodian had entrusted same. See Goldner vy. United States Fidelity & 
Guaranty Co., 226 App.Div. 560, 235 N.Y.S. 420, affirmed 252 N.Y. 553, 170 N.E. 
140. 

|6, 7] The state of facts involved herein may be readily distinguished from 
a robbery of a pay roll from a custodian or in his presence while engaged 
inside of assured’s premises, or where the custodian has been compelled by the 
thieves to surrender, admit or direct the criminals to a place where she had 
placed such money for safe keeping. The contract as drawn specified plainly 
that any liability by defendant was to be based solely upon a loss of money 
constituting a pay roll from the custodian as defined by the policy. This loss 
took place outside of assured premises and from the person of the guard— 
actual care and custody of the pay roll by a custodian is not to be distorted into 
constructive care and custody. Robbery as defined by the policy clause is 
limited to a taking from the actual care and custody of the custodian. “Actual” 
is defined by lexicographers, Bouvier, Webster et al. to be “something real as 
opposed to constructive or speculative: something existing in act, fact, or 
reality.” As to binding effect of words of classification in an insurance policy, 
see First National Bank of Ballston Spa v. President, etc., of Ins. Co. of North 
America, 50 N.Y. 45; Rosenthal v. American Bonding Co. of Baltimore, 207 N.Y. 
162, 163, 100 N.E. 716, 46 L.R.A.,N.S., 561. Words are never to be rejected as 
meaningless or repugnant if by any reasonable construction they may be made 
consistent and significant in language of Judge Cardozo, “Excision is a 
‘desperate remedy.’” Matter of Buechner, 226 N.Y. 440, 123 N.E. 741, 742. 
Language of a contract may not be distorted to create a liability where it is 
legally nonexistent. Mack v, Rochester German Ins. Co., 106 N.Y. 560, at page 
565, 13 NE. 343. 

A court of law cannot be concerned with any alleged hardship or depriva- 
tion to one party to a contract in event same be as heretofore stated an 
expression of intent of the parties as to an enterprise which is legal on its face, 
duly entered upon and clearly expressed. Allen v. German-American Ins. Co., 
123 N.Y. 6, 25 N.E. 309. It is even held that equitable considerations will not 
allow an extension of coverage beyond fair intent and meaning of instrument 
in order to do raw equity and to obviate objections which might have been 
foreseen and guarded against, even though the contract be a policy of insurance. 
Weinberg & Holman, Inc. v. Providence Washington Ins. Co., 254 N.Y. 387, 
173 N.E. 556. 

{8] There can be no recovery where the loss is not within the policy terms, 
or within any of the exceptions thereof. Wormser vy. General Acc. Assur. 
Corporation, 94 App.Div. 213, 87 N.Y.S. 974; 9 Corpus Juris, 1096. The court 
finds that the custodian was not in actual care and custody of this pay roll at 
the time of the loss as required by the policy and that as a result of such 
noncompliance with the express terms of the policy, no liability is established 
on the part of the defendant insurance company. 

Defendant's motion for summary judgment granted. Motion of plaintiff is 
denied. Submit orders accordingly. 
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MISCELLANEOUS 


PEOPLE ex rel. BARRETT, Auditor v. BANK OF PEORIA et al. Gen. No. 9247. 
Appellate Court of Illinois. Second District. May 10, 1938. 
Rehearing Denied June 14, 1938. 
15 Northeastern Reporter (2d) 333. 
2. ASSETS AND RECEIVERS. 

The authority and rights of the receiver of an insurance company do not extend 
beyond that of the property, contracts and rights of action of the company as of 
the date of the order directing liquidation. Smith-Hurd Stats. c. 73, §§ 215, 223 
note, 497, 498; Laws 1907, p. 364. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

3. ASSETS AND RECEIVERS. 

An insurance company’s acquisition of a controlling interest in a banking 
corporation by the purchase of stock and subsequent payment of stock assessments 
was not an unlawful or fraudulent diversion of funds entitling insurance company’s 
receiver to establish claim in amount invested against bank in liquidation, not- 
withstanding receiver’s contention that intention of insurance company was to 
engage in the banking business contrary to its charter powers and to create a 
monopoly contrary to statute. Smith-Hurd Stats. c. 73, §§ 215, 223 note, 497, 498: 
Laws 1907, p. 364. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

\ppeal from Circuit Court, Peoria County; Joseph E. Daily, Judge. 

Proceeding by the People of the state of Illinois, on the relation of and in 
the name of Edward J. Barrett, auditor, to liquidate the Bank of Peoria, wherein 
Charles V. O’Hern, receiver of the Peoria Life Insurance Company, filed a claim 
against the bank’s receiver, C. H. Albers, and certain creditors of the bank inter- 
vened filing objections to allowance of the claim. Judgment denying the claim, 
and claimant appeals. 7 ; 

\ffrmed. 

Cassidy & Knoblock and Geo. W. Hunt, all of Peoria, for appellant. 

Todd, Morgan, Pendarvis & Arber an: Bartley & Younge, all of Peoria, for 
appellees. 

HvurrMAN, Justice. 

This is an appeal by Charles V. oe as receiver of ioe Peoria gy 8 
ance Company, from a judgment of the circuit court otf Peoria county, denying 
ag congo Be the aaa of the Bank of Peoria in the sum of $314,060. 
Certain creditors of the bank became parties to the suit by leave to intervene, filing 
their objections to the allowance of the claim, and are also appellees herein. 

Pursuant to statute, the Bank of Peoria was organized with a capital stock 
of $200,000 and a surplus of $25,000. The stock consisted of 2,000 shares having 
a par value of $100 each. Ten individuals subscribed to the entire authorized 
capital stock and surplus. Thereafter the cash was verified by a representative 
of the auditor’s office and final certificate of organization issued under date of 
October 16, 1924. On December 19, 1924, there was filed in the office of the 
recorder of said county a report of the transfer of 1,660 shares of the stock from 
five of the individual subscribers to the Peoria Life Insurance Company, which 
report discloses said shares to have been so transferred on the day previous to 
the filing of the report. The annual statement of the Life Insurance Company 
disclosed an investment of $186,750 in stock of the Bank of Peoria. 

In September, 1932, a representative of the auditor’s office recommended to 
the bank directors that they make arrangements to take care of certain assets to 
which the auditor’s office objected. The directors decided that the most advisable 
way to take care of these nonacceptable assets was by a contribution by the stock- 
holders of 25 per cent. of the par value on such shares as held by the respective 
owners. The insurance company at this time had sold 95 shares of the stock. This 
left it with 1,565 shares. The insurance company complied with the voluntary stock 
assessment plan on its 1,565 shares by giving its note to the bank for $39,000, and 
paying $125 in cash. This note was later paid in full with $871 interest added. 
The bank was closed in March, 1933, under the national moratorium. Following 
this, the auditor required $295,000 to he raised and certain objectionable assets 
removed before he would permit the bank to reopen. The directors of the bank 
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decided upon a 75 per cent. stock assessment to assist in reopening the bank. 
Pursuant to this action, the Life Insurance Company paid to said bank the sum 
of $117,375, which with the $39,125 previously paid upon the 25 per cent. assess- 
ment, made a total paid in of $156,500, being equal to a 100 per cent. assessment 
upon its 1,565 shares. The other stockholders likewise paid the assessment. The 
bank reopened on March 24, 1933. It continued to operate until November 15, 
1933, when it was placed in the hands of the auditor’s office and proceedings 
subsequently instituted to liquidate and wind up its affairs. The claim of appellant 
in this case consists of two items, namely, the $156,500 paid by the insurance 
company on stock assessments, and the sum of $157,560 which appellant claims 
is due from the amount paid for the purchase of the stock, after allowing all 
just credits and offsets against the original purchase price. This makes a total 
claim as filed by appellant of the sum of $314,060. 


Appellant urges that it was the intention of the officers and directors of the 
insurance company to engage in the banking business, contrary to its chartered 
powers, and therefore the diversion of funds was unlawful and fraudulent; that 
the stock assessments were subject to the same objection; and that the bank stock 
held by the insurance company was not such an investment as contemplated by 
statute, but was made for the purpose of creating an unlawful monopoly. In this 
respect, appellant argues that if the purpose of an investment is to acquire interest 
or dividends, then the investment is bona fide, but if the purpose is to acquire 
control and management by means of the power to vote stock, then the transaction 
is not such an investment as contemplated by statute, and unless such right is 
contained in the charter, the transaction is wholly void. In support of this conten- 
tion appellant cites the case of Robotham v. Prudential Insurance Company, 64 
N.].Eq. 673, 53 A. 842. This appears to be the main contention of appellant, and 
the above case one upon which appellant strongly relies. In that case, the directors 
of the Prudential were proposing to use eight or ten million dollars of the funds 
of that company for the acquisition of a sufficient number of shares of the Fidelity 
Trust Company to give the Prudential Company a majority of the capital stock 
of the Fidelity Company, and as a part of the plan the trust company was to acquire 
a controlling interest in the stock of the insurance company, in order to put the 
assets of the insurance company “forever beyond the reach of reckless speculators.” 
The Prudential stock then had a market value of approximately $400 per share. 
Certain of the stockholders of the Prudential Company brought suit to enjoin the 
proposed action, claiming that such was not an investment of the insurance com- 
pany’s funds as contemplated by statute and was but an attempt to perpetuate the 
control of both institutions contrary to the chartered powers of the insurance 
company. The Prudential already had acquired a substantial stock interest in 
the Fidelity Trust Company and the business relations between the two companies 
had been intimate and profitable to each. The board of directors of the Fidelity 
Company consisted of eighteen members, seven of whom were also directors of 
the Prudential Company, and constituted one-half of its board of directors. The 
opinion in the above case is long, consisting of some forty pages, but the conclusion 
of the court was that upon the whole of the case as presented, the Prudential 
Company and its directors should be enjoined from subscribing for the proposed 
new issue of Fidelity stock, which was to be issued in order that the plan might 
be consummated, as the purpose of such action was unauthorized by the statutes. 
We find nothing to indicate that the stock of the Fidelity Company already held 
by the Prudential Company was in any way wrongful and the court expressl\ 
stated that the injunction against the proposed plan to carry out the scheme of 
lodging perpetual control of the two companies in the directors of either or both 
of them should in no way interfere with the power of the Prudential Company to 
vote the stock in the Fidelity Company which it already owned, either at. that 
time with reference to the proposed increase of the capital stock of the Fidelity 
Company, or at any other time. ; 


Appellee denies all charges of wrongful or fraudulent use of the insurance 
company’s money, and denies any intention to create a monopoly. It urges that 
the investment of funds in the bank stock and all subsequent acts relative thereto 
were legal; that the argument of appellant that such acts were wholly void in the 
first instance is unavailing, as the insurance company had the power to so invest 
its funds, and that if such acts were ultra vires, they were not so because of the 





Mise 


want 
trons 
the i1 
delict 


Peori 
‘as ste 
Laws 
Ill. Re 
to im 
also 1 
in the 
was | 
of cc 
urges 
appell 
by ap 
and i 
does 

he fir 
could 
me ke 
101, 1 
[ 
of th 
and 
prohil 
law d 
vires” 
corpo 
corpo 
power 
the fi 
of the 
menti 
appell 
| 
Comp 
law. 

of 19, 
to ap 
insura 
the re 
annou 
conter 
do no 
were 
1929, 

contra 
the lic 
Couns 
act, e1 


freed 
systen 
centur 
asa 
togeth 


Mise.] People ex rel. Barrett, Auditor v. Bank of Peoria et al. 907 


want of power, but because of an irregular exercise thereof; that the entire transac- 
tions are fully executed and any irregularities which existed were mutual as between 
the insurance company and the bank, and in this respect the parties were in pari 
delicto. oak 

It appears that the annual statements and reports required by the statute, Smith- 
Hurd Stats. ¢. 73, § 215, to be filed by the Peoria Life Insurance Company with 
the state department, disclosed each year its investment in stock of the Bank of 
Peoria, together with the cost thereof, the book value, and the par value, as well 
as stock held in other banks. Appellee urges that under the statutes then in force, 
Laws 1869, p. 229, § 11, Smith-Hurd Stats. c. 73, § 223 note; Laws 1907, p. 364; 
Ill. Rev.St. 1923, c. 73, pars. 334, 368, it was lawful for the insurance company 
to invest its funds in the capital stock of the Bank of Peoria, and that it was 
also lawful for it to pay the stock assessments in order to protect its investment 
in the bank stock as well as to protect its deposit in such bank, which at that time 
was in excess of $300,000. The investment in the bank stock and the payment 
of contributions thereon were authorized by the board of directors. Appellee 
urges that even though such acts were irregular, they were fully completed and 
appellant as receiver could not now recover the money so paid. It is further urged 
by appellee that appellant as receiver stands in the place of the insurance company 
and is clothed with no greater powers than the company he represents; that he 
does not represent its creditors; that he takes the rights of the corporation as 
he finds them and can assert the same only to the extent the corporation itself 
could do. Citing Republic Life Ins. Co. v. Swigert, 135 Tll. 150, 25 N.E. 680, 
12 L.R.A. 328. To the same effect is Evans v. Illinois Surety Company, 298 III. 
101, 109, 131 N.E. 262. 

[1] Appellant insists that the acts of the insurance company in the purchase 
of the bank stock and payment of the assessments thereon were absolutely null 
and void, claiming it had no such power, that the transactions were expressly 
prohibited by statute and therefore not binding on the insurance company, as the 
law does not prohibit and at the same time enforce a contract. The term “ultra 
vires” as commonty used is generally applied to two situations—one, where the 
corporation has no power whatever to do the act—and the other, where the 
corporation has the power to do the act and there is an irregular exercise of such 
power. It is appelfant’s position that the acts of the insurance company fall within 
the first above-mentioned group, while it is the appellees’ position that if the acts 
of the insurance company could be considered ultra vires, they fall within the second 
mentioned group, and render unavailing the charge of ultra vires as made by 
appellant. . 

[2] Appellant insists that the rule as announced in Republic Life Insurance 
Company v. Swigert, supra, is no longer applicable under the present insurarice 
law. It claims that since the act of 1925, Laws 1925, p. 446, § 3, and the amendment 
of 1929, Laws 1929, p. 527, § 1, Smith-Hurd Stats. c. 73, § 497, whereby the power 
to appoint a receiver was taken from the courts and vested in the director of 
insurance that a receiver’s powers were thereby enlarged so as to constitute him 
the representative of all creditors in such a manner as to abrogate the rule as 
announced in Republic Life Ins. Co. v. Swigert, supra, citing in support of this 
contention the case of People ex rel. v. Niehaus, 356 Ill. 104, 190 N.E. 349. We 
do not find any language in that opinion holding that the powers of a receiver 
were increased as claimed. Nor do we find that the act of 1925, as amended in 
1929, extends the authority or rights of a receiver beyond that of the property, 
contracts, and rights of action of the company, as of the date of the order directing 
the liquidation, Smith-Hurd Stats. c. 73, § 498; Ill.Rev.St.1931, ¢. 73, par. 105(4). 
Counsel does not refer us to any portion of the above opinion or of the above 
act, enlarging the powers and rights of a receiver, to those as set out in Republic 
Ins. Co. v. Swigert, supra. 

{3] There was a time when the nation’s business was carried on by relatively 
small and independent units. Each kind of business enjoyed a large measure of 
freedom, producing whatever it pleased and in any way it pleased. Under this 
system the country made rapid economic progress. However, during the last half 
century, well managed and successful business enterprises have grown in size until 
as a matter of economic administration it became expedient to combine and bring 
together nnder one management the component elements contributing toward its 
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successful and profitable operation. This change has not been gonfined to business 
enterprises alone, but has manifested itself in every form of human endeavor, 
When business units combine in such way that competition ceases and _ they 
co-operate with one another against the public good, then monopoly may be said 
to have become a significant element. But here, the holding of this bank stock 
by the insurance company can hardly be classified as an attempt to create a 
monopoly. The ownership of the bank stock by the insurance company no doubt 
came about through a desire to invest its funds in a useful and profitable manner. 
The fact that the respective parties might have anticipated the investment would 
be mutually profitable, within itself, does not serve to render the same a wrongful 
and fraudulent use of the insurance company’s funds. In an era of prosperity, 
speculation is widespread. Such conditions produce an expansion of credit, all 
of which combine to make the banking business one of exciting promise as a 
profitable and attractive investment. 

Successfully managed insurance companies accumulate funds rapidly, which 
should be put to work. An example of this appears in the case of Robotham y. 
Prudential Ins. Co., supra. The Prudential Insurance Company began its cor- 
porate existence in 1873, under the name of the ‘Widows’ and Orphans’ Friendly 
Society. The name of the corporation was twice changed, the last being to the 
Prudential Insurance Company of America. In 1903, when the above case was 
heard, the stock of that company then had a market value of $400 per share, which 
was eight times in excess of its par value. 

Life insurance companies are so closely related to the welfare of society that 
the various states have by statute provided for the supervision of their conduct. 
The Peoria Life Insurance Company was under supervision of the state depart- 
ment, as provided by statute. Its annual statements and reports were filed as 
provided by statute, from the year 1924, when it became the owner of this bank 
stock, to the time of the closing of the bank in 1933. Its conduct with reference 
to the stock was reflected by its annual reports. No objection appears to have been 
made by the state department with reference thereto. Under the circumstances 
as they appear by the record, we do not find that the conduct of the directors of 
the insurance company was corrupt or culpable, or that the investment of the 
funds in the bank stock was wrongful, fraudulent, or illegal. It is true that 
this particular investment proved to be unwise, but an investment in any enterprise 
is attended with the hazards of that particular business, and the investor, if he 
be solicitous of the funds used, is always harried by fear. 
a feeling of complete confidence are subject to change. 
capital cannot he foretold. 


It is with an understanding compassion we view situations as presented herein. 
It is not to be presumed that men having their own capital invested in an enter- 
prise will voluntarily bring about its financial collapse. However, it is not to be 
unexpected that such will occur when sudden financial distress arises in a time 
of economic depression and overexpansion of credit. 

The judgment herein will be affirmed. 

Judgment affirmed. 


Conditions which inspire 
The outcome of invested 


BONEY, Insurance Com’r v. CENTRAL MUT. INS. CO. OF CHICAGO. No. 452. 
Supreme Court of North Carolina. May 25, 1938. 
197 Southeastern Reporter 122. 
2. DUTY OF AGENT. 

A broker or agent who, with a view to compensation for his services, 
undertakes to procure insurance on the property of another, and who fails to 
do so, is liable for any damage resulting therefrom. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

3. AGENCY OF INSURED. 

An insurance agency which not only undertook to secure for a customer a 
particular specified insurance coverage but subsequently affirmatively assured 
customer that it was fully covered in accordance with its order whereupon the 
customer relying on the assurance paid the named premium without further 
negotiations with respect to insurance coverage was estopped from denying that 
customer was protected by the insurance ordered. 


(For other cases, see Insurance, Dec. Dig. § 103.) 
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5. AGENCY. 

An insurance agency which undertook to secure a particular insurance cover- 
age for a customer and thereafter affirmatively assured customer that it was 
fully covered in accordance with its order was morally bound to intervene and 
investigate claims and defend suits against insured, on insurer’s failure to 
comply with its contract. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

12, ASSIGNMENT OF CLAIM. 

An insurance agency which procured an automobile liability policy for a 
customer and thereafter settled suits against customer following insurer's denial 
of liability, and at customer’s demand, receiving an assignment from customer 
of its rights growing out of the policy, was vested agency with full right to be 
reimbursed by insurer under the policy. 

(For other cases, see Insurance, Dec. Dig. § 594.) 


Appeal from Superior Court, Wake County; N. A. Sinclair, Judge. 

Action by the State of North Carolina, on the relation of Dan C. Boney, 
Insurance Commissioner, against the Central Mutual Insurance Company of 
Chicago, an insolvent corporation, wherein the Home Insurance Agency filed a 
claim. From a judgment of the Superior Court sustaining the action of the 
corporate receiver in disallowing the claim, the Home Insurance Agency appeals. 

Reversed and claim allowed. 

This action was instituted by the State of North Carolina on the relation 
of Dan C. Boney, Insurance Commissioner, against the Central Mutual Insurance 
Company of Chicago, an insolvent corporation, for the purpose of liquidating the 
deposit made with the Insurance Commissioner by the defendant, as required 
by the statute for the privilege of doing business within the State. 

Paul F. Smith was duly appointed receiver and the Home Insurance Agency, 
Inc., filed with him its claim. The receiver disallowed the claim and reported in 
connection therewith his reasons therefor as follows: “1. No valid contract 
existed between the Central Mutual Insurance Company of Chicago and Thomas- 
Howard Company. 2. Adequate proof of the amounts of items composing said 
claim has not been submitted. The claimant is not entitled to share in the 
funds of this trust for the reasons that: (a) The liability of the insured was 
extinguished by payment; (b) Claimant is a pure volunteer; (c) Claimant 
is not subrogated to Thomas-Howard Company.” 

The claimant excepted and appealed to the Superior Court. 

When the appeal came on to be heard below the claim was submitted upon a 
statement of facts agreed, from which it appears that: 

The Thomas-Howard Company placed an order for automobile liability 
insurance with the Home Insurance Agency as insurance brokers. The agency 
placed the application with defendant Insurance Company and it issued its 
binder and policy. Thereupon the agency notified the Thomas-Howard Company 
that it was protected and rendered a statement of the premium due. The 
Thomas-Howard Company forwarded the premium to the agency and it in turn 
sent the premium to the defendant Insurance Company. By virtue of the policy 
defendant contracted to “investigate all accidents and defend all suits and 
actions brought against Thomas-Howard Company based upon any injury to 
person or damage to property as set out * * * to pay all such personal and 
property damages within the limits of the policy * * * and save harmless the 
insured from all costs, attorneys’ fees and other expenses which should be incurred, 
growing out of any such accident or accidents.” A dispute then arose between the 
Agency and the defendant as to the correct premium which should have been 
paid and the policy was returned by the agent to the Insurance Company for 
correction of an alleged error in the premium. While this controversy was 
pending certain automobile accidents involving the Thomas-Howard Company 
occurred, and the insured called on the Home Insurance Agency to assume the 
defense of these suits. The Agency then notified the defendant Insurance 
Company to abide by the terms of its policy by defending the suits, but the 
defendant denied that it ‘was insurer and refused. Accordingly, the Agency 
upon demand of the insured, and while “acting in good faith upon a bona fide 
helief that in View of its representation of coverage * * * it was liable to Thomas- 
Howard Company if it did not defend the suits”, proceeded to defend the 
suits and to settle them. Thereupon the Agency took from the insured an 
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assignment in writing of its rights against defendant and proceeded to sue 
defendant. Pending this action a receiver for defendant Insurance Company 
was appointed. The Agency then submitted to a judgment of voluntary non- 
suit in its pending action and filed its claim with the receiver, who disallowed 
the claim for the reasons set out in his report. 

The Court below sustained the ruling of the receiver and disallowed the 
claim of the Home Insurance Agency and said claimant excepted and appealed. 

Claude V. Jones, of Durham, for appellant Home Ins. Agency, Inc. 

A. L. Purrington, Jr., of Raleigh, for appellee receiver of Central Mut. 
Ins. Co. of Chicago. 

BaRNHILL, Justice. 

While the Insurance Company denied liability and declined to investigate 
the claims against the insured, or to defend the actions instituted thereon, and 
the receiver disallowed the claim upon the contention that no valid contract 
existed between the Central Mutual Insurance Company of Chicago and Thomas- 
Howard Company, it is now agreed that there was a valid and subsisting binder 
and policy of insurance issued by the defendant Insurance Company. It is 
also agreed as to the amounts paid out by the Agency in behalf. of the insured 
in settlement of claims against it, which were covered by the Central Mutual 
policy. It then appears that two of the reasons assigned by the receiver for 
disallowing the claim no longer exist. 

Only one other question remains for determination. Was claimant such 
a pure volunteer as to be deprived of the right of subrogation? If so, its 
payment of the claims against the insured extinguished the liability both as 
against the insured and the Insurance Company. If not, the claimant is entitled 
to reimbursement from the Insurance Company under the doctrine of subrogation 
and by reason of the assignment of the claims to it. 


[1,2] Under the agreed statement of facts “* * * when Central Mutual 
agreed to issue its policy as aforesaid and had bound the risk the Home Insurance 
Agency advised Thomas-Howard Company that it had secured a policy in Central 
Mutual and further advised Thomas-Howard Company that it was fully covered 
in accordance with its order, and Thomas-Howard paid Home Insurance Agency 
the premium which Home Insurance Agency had advised was due and Home 
Insurance Agency forwarded premium to Central Mutual.” Had the Home 
Insurance Agency merely informed Thomas-Howard that the defendant had 
issued a policy in its favor and nothing more, it could be argued that its duty 
as broker there ended. However, this is not the case. Claimant agency affirm- 
atively assured Thomas-Howard Company that it was “fully covered in accord- 
ance with its order,” and Thomas-Howard, relying upon this advice, paid the 
demanded premium for the protection it had ordered. “A broker who fails to 
perform his duties faithfully becomes liable to his principal for damages 
suffered as a consequence of his breach of duty * * * Furthermore, the broker 
is liable for failure to procure or keep up insurance on the principal’s property 
where he is under a duty to do so.” 8 Am.Jur., “Brokers”, § 98. In 18 A.L.R. 
at page 1214, the general rule applicable to brokers and agents is stated as follows: 
“* * * a broker or agent who, with a view to compensation for his services, 
undertakes to procure insurance on the property of another, and who fails to 
do so, will be held liable for any damage resulting therefrom.” Elam vy. Smith- 
deal Realty & Insurance Company, 182 N.C. 599, 109 S.E. 632, 18 A.L.R. 
1210, as there correctly cited as one of the cases supporting this rule. In the 
instant case the broker not only undertook to secure for Thomas-Howard a 
particular, specified insurance coverage, but Thomas-Howard Company relied 
upon this assurance, paid the named premium, and made no further negotiation 
with respect to insurance coverage. 

[3-5] By its own conduct and representations in the course of dealing as 
broker the Home Insurance Agency was estopped from denying that Thomas- 
Howard Company was protected by the insurance ordered. “Either the princi- 
pal or the broker may be estopped by his representations or conduct from 
repudiating a given transaction between the parties.” 9 C.J., “Brokers”, § 43. 
As Thomas-Howard Companv had not dealt with defendant company but had 
dealt solely with the Home Insurance Agency and looked to it exclusively for 
its protection, it naturally turned to that agency when the accident claims were 
filed. The defendant company then denied the existence of its contract and 
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all liability thereunder. This left the insured without protection contemplated 
by the policy at a time when it was most needed, except for the intervention 
of the claimant on the demand of the insured. Even if it be conceded that 
there was no legal liability resting upon the Home Insurance Agency to intervene 
and investigate said claims and defend said suits, it was morally bound to do 
so by reason of its assurance of coverage and the failure of the company with 
which it had placed the policy to comply with its contract. 

The claimant Agency, therefore, upon discovering that the defendant did 
not intend to discharge its contract and realizing that Thomas-Howard had 
relied upon the Agency’s representation that defendant had contracted to protect 
the insured from loss, assumed the obligation of defendant Insurance Company. 
This was done upon the express demand and request of the insured. It is 
agreed “that the payments made by Home Insurance Agency in settlement of 
the suits were wise settlements and resulted in substantial savings; that in all 
probability verdicts would have been rendered in each case for very much 
larger amounts if the suits had not been defended and settled.” 

[6] The claimant now seeks protection and reimbursement under the doc- 
trine of subrogation. Davison v. Gregory, 132 N.C. 389, 43 S.E. 916: Moring 
v. Privott, 146 N.C. 558, 60 S.E. 509; Commercial & Farmers’ Bank v. Scotland 
Neck Bank, 158 N.C. 238, 239, 73 S.E. 157. However, “the doctrine of sub- 
rogation is not applied for the mere stranger or volunteer, who has paid the 
debt of another, without any assignment or agreement for subrogation, being 
under no legal obligation to make the payment, and not being compelled to do 
so for the preservation of any rights or property of his own.” Sheldon, The 
Law of Subrogation, 2d Ed., § 240. Accordingly, we must determine whether 
the Agency comes within the protection of the doctrine. First, was the Agency 
a volunteer; and, second, if it was a volunteer, has it by assignment brought 
itself within the protection of the doctrine? 

|7,8] A payment made under compulsion is not voluntary; .payment made 
under a moral obligation, or in ignorance of the real state of facts, or under an 
erroneous impression of one’s legal duty, is not a voluntary payment. 60 C.J. 
“Subrogation”, § 27. “If he bona fide claims an interest, he is not a mere 
volunteer, and may be subrogated, but he must show that he had or supposed 
he had some interest to be protected.” Quoted with approval by Walker, J., 
in Journal Publishing Company v. Barber, 165| N.C. 478, 485, 81 S.E. 694, 
697, from Sheldon, The Law of Subrogation. “He was not an intermeddler, 
if he acted in good faith, nor was it a mere act of ‘unauthorized forwardness’ 
beyond his known obligations and duty. Sanders v. Sanders, 17 N.C. 262.” 
Journal Pub. Co. v. Barber, supra. 

“Cases in our own reports illustrate the doctrine that though the party who 
makes the payment may, in fact, have no real or valid legal interest to protect, 
he may yet be subrogated when he acts in good faith, in the belief that he had 
such an interest.” Journal Pub. Co. v. Barber, supra. In this connection it is 
agreed “* * * that Home Insurance Agency, acting in good faith upon a bona 
fide belief that in view of its representation of coverage to Thomas-Howard 
Company, it was liable in damages to Thomas-Howard Company if it did not 
defend, and further in view of the flat refusal of Central Mutual to pay or 
defend and the denial by the Central Mutual that it had ever issued a contract 
of insurance, and further in view of the fact that the suits were pending and 
something had to be immediately done to minimize the losses”, paid the smaller 
claims, employed counsel to defend both suits, and finally made a_ reasonable 
and satisfactory settlement of the claims. 

[9-11] It is sufficient to invoke the doctrine of subrogation of (1) The 
obligation of another is paid; (2) “for the purpose of protecting some real 
or supposed right or interest of his own.” 60 C.J., “Subrogation”, § 113. 

“In the law of subrogation, the distinction between a mere volunteer or 
intermeddler and one who pays in the protection of a right or interest, believed 
to he good, though it may turn out afterwards to be an invalid one, is well marked 
by the authorities.” Journal Pub. Co. v. Barber, supra. The doctrine of sub- 
rogation originated in equity; “it is designed to promote and to accomplish justice, 
and is the mode which equity adopts to compel the ultimate payment of a debt 
by one who in justice, equity and good conscience, ought to pay.” 60 C.J., 
“Subrogation”, §§3, 5. It is because of this equitable origin and basis that subro- 
gation “will not be decreed in favor of a mere volunteer, who, without any duty, 
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moral or otherwise, pays the debt of another; for such a person can establish 
no equity, and can obtain the right of substitution by contract only.” 25 R.C.L,, 
“Subrogation”, § 11. Likewise, it is because of the sound basis of the doctrine 
in equity and good conscience that the term “volunteer” as an exception or 
limitation. should be narrowly and strictly interpreted to the end that the doc- 
trine of subrogation may be expansively and liberally applied. “It (the doctrine 
of subrogation) is a remedy which is highly favored and is not so restricted in 
its application as formerly. The courts are inclined rather to extend than to 
restrict the principle so that although formerly the right was limited to trans- 
actions between principals and sureties, now it is broad and expansive and has 
a very liberal application. It is no longer confined to cases of suretyship, but 
the doctrine has been steadily growing and expanding in importance, and becoming 
more general in its application to various subjects and classes of persons, the 
principle being modified to meet the circumstances of cases as they have arisen.” 
60 C.J., “Subrogation”, § 17. Conceding without deciding that the Home Insurance 
Agency was not legally obligated to assume the defense of the claims filed 
against Thomas-Howard Company, it is admitted that the Agency was acting 
in good faith “upon a bona fide belief * * * it was liable to Thomas-Howard 
Company if it did not defend the suits,” and that it accordingly settled the 
claims. This is sufficient to bring the agency under the protection of the doctrine 
of subrogation in asserting its claim. 

{12-14] Furthermore, the agency paid the claims against the insured at the 
request and upon the demand of the insured. Even if claimant had been a 
mere volunteer or intermeddler under the doctrine of subrogation the assignment 
by the Thomas-Howard Company to the claimant of its rights growing out of 
the policy worked a valid transfer to claimant of the full right to be reimbursed 
by defendant under the policy. “The general test of assignability has been 
given, as to whether the claim would survive to or against the personal repre- 
sentative of the decedent. As a general rule, all ordinary business contracts 
are assignable, and actions for the breach may be in the name of the assignee, 
unless such assignment is prohibited by law, or would be in contravention of 
some principle of public policy, or the performance of the contract involved 
the element of personal skill or credit.” McIntosh, N.C. Pr. and Proc., p. 199, 
and cases cited. “Volunteers, in the absence of some special circumstance upon 
which they can base their claims, can obtain the equitable right to be subrogated 
only by virtue of an agreement, express or implied, or by request from the 
debtor to pay, which is in effect an implied contract, or by ratification, or by 
taking an assignment of the debt.” Journal Pub. Co. v. Barber, supra. The 
claimant not only paid in good faith under its representation that the insured 
was fully covered, but it took an assignment from the insured and is by reason 
thereof entitled to maintain its action. 

We conclude that there was error in the judgment below and that the same 
should be reversed to the end that the Home Insurance Agency claim be 
duly allowed. 

Reversed. 


STATE ex rel. LANDIS; Atty. Gen., v. SOVEREIGN CAMP, W. O. W. 
Supreme Court of Florida. April 1, 1938. 
180 Southern Reporter 33. 
1. ESTOPPEL. 

Holders of fraternal benefit certificates who, after receiving notice of amend- 
ment to by-laws increasing premium rates, waived 18 years before objecting and 
meanwhile enjoyed protection of certificates, were estopped to deny society's 
right to increase premiums in quo warranto proceeding to forfeit society's 
franchise. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

3. PREMIUM INCREASE. 

A foreign fraternal benefit society’s increase of premium rates by amendment 
of by-laws was valid in absence of showing of discrimination, unreasonableness, 
or unfairness. Comp.Gen.Laws 1927, §§ 6391 to 6444. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

En Banc. 
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Original quo warranto proceeding by the State of Florida, on the relation 
of Cary D. Landis, Attorney General, for the benefit of certificate holders of 
the Sovereign Camp, Woodmen of the World, and at their instance, against the 
Sovereign Camp, Woodmen of the World. The information charged that respond- 
ent had forfeited its right and franchise to do business. On respondent’s demurrer 
and motion to quash the writ. 

Demurrer and motion to quash sustained, and cause dismissed. 

J. Tom Watson, of Tampa, for relator. 

Rainey T. Wells, of Omaha, Neb., and Waller & Meginniss, B. A. Meginniss 
and Chas. H. Spitz, all of Tallahassee, for respondent. 

TERRELL, Justice. 

This is a proceeding in quo warranto by the Attorney General for the benefit 
of certificate holders against the Sovereign Camp, Woodmen of the World, a 
foreign fraternal benefit society, authorized to do business in this state pursuant 
to chapter 6970, Acts of 1915, sections 4427 to 4480, Revised General Statutes of 
1920, sections 6391 to 6444, Compiled General Laws of 1927. 

The information charges that respondent has forfeited its right and franchise 
to do business in this state because having issued fraternal benefit certificates of 
insurance to certain of its members at a fixed rate of premium, it subsequently 
without authority of law materially raised said rate and now claims a lien 
against the certificates for the difference between the old and the new rate. The 
cause now comes on to be heard on the demurrer to and motion of respondent 
to quash the writ of quo warranto. 

Counsel are not in agreement as to the questions presented, but we are 
convinced that the matter is concluded by both the doctrine of estoppel and the 
question of whether or not the information recites any reason in law to warrant 
the withdrawal of respondent’s franchise to do business in this state. 

Supporting the doctrine of estoppel, the record shows that the certificate 
holders affected were such prior to the year 1919, that during said year respondent 
amended its by-laws to provide for an increase in its premium rates and providing 
further that all certificate holders might elect to continue the payment of the 
old rates and permit the difference between the old and the new rates to he 
withheld by respondent as a lien against his certificate with compound interest. 
This amendment was duly filed with the State Treasurer as ex officio insurance 
commissioner. 

[1] No change has been made in respondent’s by-laws since the year 1919. 
It is alleged that the change recited was made without the consent of the certi- 
ficate holders, but it is not alleged that it was made without authority of law. 
Not only this, but notwithstanding the change and the notice thereof to them the 
certificate holders waited for eighteen years to raise the question, during which 
time they enjoyed the protection afforded them by the certificates. Certainly 
they are now estopped to raise the question. 

[2] There has in times past existed some confusion in the law as to whether 
or not the doctrine of estoppel could be raised against the state, but as to the 
facts shown here, there seems no doubt that it may be done. The state has each 
year during the eighteen years the amended by-laws have been in effect, through 
its State Treasurer, who is clothed with power to do so, renewed respondent’s 
license and recognized its right to do business in the state. Under such state 
of facts the Attorney General will not be permitted to raise the question. State 
ex rel. Caldwell v. Lincoln Street Railway Co. et al., 80 Neb. 333, 352, 114 
N.W. 422, 14 L.R.A., N.S., 336; State v. Bailey et al. 19 Ind. 452; State 
ex rel. Jordan v. City of Greenwood, 157 Miss. 836, 127 So. 704, 129 So. 682; 
State of Iowa v. Carr, 8 Cir., 191 F. 257. Also recognized in State ex rel. 
Buford v. Pinellas County Power Co., 87 Fla. 243, 100 So. 504. 


[3] But if estoppel were not available, the information fails to show that 
the raise in premium rate or respondent’s method of doing business was in other 
respects violative of the law of this state, its charter, Constitution, or by-laws. 

_ The information makes no attempt to charge that respondent’s method of 
doing business was in violation of the law of Florida, its by-laws, or its Consti- 
tution. The applicable law of Florida to societies of this class, chapter 6970, 
Acts of 1915, Comp.Gen.Laws 1927, 8§ 6391 to 6444, does not prohibit respondent 
from raising its premium rates, but in broad terms authorizes it to amend its 
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by-laws, and when so amended, and notice given, makes them binding on its 
members. 

The increased premium rate is not challenged on ground of discrimination, 
unreasonableness, or unfairness, and so long as not offensive to these requirements, 
raises in rates of insurance on the part of mutual benefit societies have been 
approved. Supreme Lodge, K. of P., v. Mims, 241 U.S. 574, 36 S.Ct. 702, @ 
L.Ed. 1179, L.R.A.1916F, 919; Sovereign Camp, W. O. W., v. Carrell, 20 
Ala.App. 340, 101 So. 914; Reynolds v. Supreme Council, R. A., 192 Mass. 150, 78 
N.E. 129, 7 L.R.A.,N.S., 1154, 7 Ann.Cas. 776. The very provision of its charter 
now under assault was reviewed and approved by the Supreme Court of Nebraska 
in Fowler v. Sovereign Camp, W. O. W., 106 Neb. 192, 183 N.W. 550. 

[4] Such being the holding of the Supreme Court of Nebraska, the domicile 
state of respondent, on the identical question before us, its character and by-laws 
should be upheld by this court on authority of the full faith and credit clause, 
Federal Constitution, section 1, article 4; Supreme Council, Royal Arcanum v. 
Green, 237 U.S. 531, 35 S.Ct. 724, 59 L.Ed. 1089, L.R.A.1916A, 771. 

[5] It is not out of place to state here that if the information had stated 
generally that respondent was doing business in the State unlawfully, it would 
have made a prima facie case not subject to demurrer or motion to quash, but 
when the information of the Attorney General attempts by specific allegations 
to charge usurpation or illegal conduct in the part of respondent, it may be 
attacked in like manner as the sufficiency of other writs are tested. State ex rel. 
Davis, Attorney General, et al. v. City of Stuart, 97 Fla. 69, 120 So. 335, 64 
A.L.R. 1307. 

The demurrer and motion to quash are therefore sustained and the cause 
dismissed. 

It is so ordered. 

Ellis, C. J., and Whitfield and Brown, JJ., concur. 


Suford and Chapman, JJ., not participating. 


ARCIM CORPORATION v. PINK, Superintendent of Insurance. 
Supreme Court, Appellate Division, Third Department. March 9, 1938. 
2 New York Supplement (2d) 709. 
REBATE. 


A transaction whereby a corporation, as an insurance broker, procured insur- 
ance for trustees of a title and mortgage company in process of reorganization, was 
in effect a “rebate,” within meaning of statute forbidding an insured to receive a 
rebate from the specified premium, where trustees owned corporation in process of 
reorganization, and also corporation acting as the broker. Insurance Law, § 65; 
Unconsol. Laws, § 1796 et seq. 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

Submission of controversy by the Arcim Corporation, plaintiff, against Louis 
H. Pink, as Superintendent of Insurance of the State of New York, under the Civil 
Practice Act, §§ 546-548, to determine whether plaintiff, as an insurance broker, 
could procure issuance of policies of insurance and whether plaintiff could lawfully 
receive commissions for acting as broker in procuring the policies. 

Questions answered in negative, and judgment rendered for defendant. 

Argued before Hill, P. J., and MdNamee, Crapser, Bliss and Heffernan, JJ. 

Wagner, Quillinan & Rifkind, of New York City, for plaintiff. 

John J. Bennett, Tr., Atty. Gen., for defendant. 

Buss, Justice. 


This question has been submitted to us upon an agreed statement of facts: 
“May plaintiff lawfully, under its license, act as broker in procuring the issuance of 
policies of insurance in which the named assureds are Aaron Rabinowitz, James L 
Clare and Lawrence N. Martin, and their successors in trust, as trustees of Series 
F-1, and for corporations the stock of which is directly or indirectly wholly owned by 
said trustees, and may plaintiff lawfully receive commissions for acting as broker 
in procuring said policies?” 

Plaintiff is a domestic corporation, licensed to do business as an insurance 
broker, and all of its stock is owned by the above-named trustees in their represen- 
tative capacity. They are its sole directors and officers as well. These trustees were 
appointed by the Supreme Court for the benefit of the holders of Series F-1 first 
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mortgage certificates of the New York Title & Mortgage Company now in default 
and in process of reorganization under the Shackno ta Laws 1933, c. 745, as 
amended, Unconsol. Laws, § 1796 et seq. Plaintiff desires to continue to act as 
broker and receive commissions in securing insurance policies in which the named 
assureds are the trustees or a corporation wholly owned by them. The defendant has 
advised plaintiff in substance that it may not legally so act and that it must discon- 
tinue such practice. 

The statute involved is section 65 of the Insurance Law, the pertinent portions of 
which read: “nor shall any insurance broker * * * directly or indirectly, * * * in 
any manner whatsoever pay or allow * * * to the insured named in such policy * * * 
as inducement to such insurance, or after the insurance shall have been effected, any 
rebate from the premium which is specified in the policy; nor shall the insured, 
* * * directly or indirectly accept or knowingly receive any such rebate from the 
premium specified in the policy.” 

First it is to be observed that the trustees are here seeking to save for their 
beneficiaries a portion of the cost of insurance on the properties being administered 
by them under their trust. The method used by them is a wholly owned corporation, 
which will receive commissions on the insurance it brokers and then pass these com- 
missions back to the trustees in the form of dividends on its capital stock. Thus the 
net result of the transaction is a saving to the insured on insurance premiums. The 
plaintiff urges that this it may legally do because it is a legal entity separate and dis- 
tinct from the insureds and that the dividends on its stock are returns on the capital 
invested by its stockholders. But call it what you will, the net result is that the 
insureds, through the circuitous route on their corporation, are receiving their insur- 
ance at less than the premiums specified in their policies. This is in effect a rebate 
from the established rate and an inducement for the placing of the insurance. It 
was such practices as this that the statute was designed to prevent. Judge Hinman, 
recently of this court, discussed one phase of the question in an opinion rendered by 
him when he was First Deputy Attorney General (17 N.Y.St.Dep.Rep. 478) and 
there held that a broker was prevented by this statute from procuring a commission 
on property insured in his own name. That was a direct violation of the statute. 
The instant practice is an indirect violation which the statute specifically forbids. 
The use of the separate corporate entity to accomplish the same result is merely 
effecting it by indirection instead of directly. The statute forbids the practice, when 
accomplished either directly or indirectly. 

In discussing this section of the Insurance Law, the Appellate Division, Second 
Department, said: “The Legislature undoubtedly intended to provide for uniform 
rate of insurance on all property of the same class and subject to the same hazard: 
and by these various provisions forbidding rebates in any form or manner, it was 
expected that the statute would be effective to prevent discriminations by, or directly 
or indirectly at the instance or in behalf of, an insurer.” I. Tanenbaum, Son & Co. 
v. Rothenberg & Co., 201 App.Div. 272, 278, 194 N.Y.S. 315, 320. 

If these trustees may do what they seek here, then any property owner may 
form an insurance brokerage corporation and thus procure his insurance at less than 
the premium specified in the policy. This is not a case of insurance being placed 
incidentally by an insurance brokerage corporation on property of one of its stock- 
holders, and some small portion of the broker’s commission coming back to the 
insured as dividends. Tt is no mere insignificant or unintentional occurrence. Strip- 
ped of its nonessentials, the transaction is in substance a rebate from the premium. 
This the statute forbids. 

The question submitted should be answered in the negative and judgment 
rendered for the defendant, without costs. 

Questions submitted answered in the negative, and judgment rendered for the 
defendant, without costs. AMTl concur. 
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